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EXECUTIVE SUMMARY

On February 5, 2016, inresponse to Order C-12-15, Creative Energy Vancouver Platforms Inc. (Creative Energy)
filed an application with the British Columbia Utilities Commission (Commission) seeking approval undersection
45 of the Utilities Commission Act (UCA) of the Restated and Amended Northeast False Creek (NEFC) and
Chinatown Neighbourhood Energy Agreement (Amended NEA), and filed forinformation onlya Bylaw
Enactment Agreement (BEA) (Application).

The following organizations participated as intervenersin the proceeding: City of Vancouver, FortisBC Energy
Inc., FortisBC Alternative Energy Services Inc., Commercial Energy Consumers Association of British Columbia,
the British Columbia Old Age Pensioners’ Organization et al. and the BC Sustainable Energy Association and the
Sierra Club of BC. The regulatory processincluded a procedural conference, resultingina Commission order that
incorporated the evidentiary recorded of the Creative Energy Certificate of Public Convenience and Necessity
(CPCN) fora Low Carbon Neighbourhood Energy System for NEFCand Chinatown Neighbourhoods proceeding
(Prior Proceeding) and set the Regulatory Timetable to proceed to final submissions.

Creative Energy arguesthatall issues raised by intervenersin the Prior Proceeding and all provisions of the Prior
NEA must be assumedto have been considered by the Panel forthat proceeding and that this Panel should not
furtherconsiderthese issues. Hence this Application need only address the deficiency issuesidentified in the
Decision issued concurrently with Order C-12-15 (Prior Decision): the Carbon Reduction Rider, the Cost Premium
Cap, the Connection Agreement, the Neighbourhood Energy (NE) Bylawand the Chinatown area.

The Panel does not accept Creative Energy’s position regarding the scope of the proceeding, and finds that this
proceeding entails acomprehensivereview of the Application, examining whether the applied-forfranchiseis
necessary forthe publicconvenience andinthe publicinterest pursuant to section 45(8) of the UCA. However,
the Panel considers the five issues enumerated by Creative Energy as a useful framework within which to set our
findings.

With regard to the Carbon Reduction Rider, the Cost Premium Cap and the Connection Agreement, the Panel
finds thatthe revisions contained in the Amended NEA provide sufficient remedies to the Prior Decision’s
findingsinrespect of theseissues.

With regard to the NE Bylaw, the Panel finds that moving the mandatory connection provisions from the Prior
NEAintothe BEA is more a matter of change in form rather than substance. Hence, we consider the applied-for
franchise to be constituted by the rights, privileges and concessions set outin the combined set of documents:
the Amended NEA, the BEA and the NE Bylaw. Consistent with the Prior Decision, the Panel does notfind the
applied-forfranchiseto be acceptable inits currentformin thatit implies Commission approval of the provisions
contained inthe NE Bylaw as well as those provisions contained inthe Amended NEA.

With regard to the Chinatown area, the Panel does not approve the inclusion of the Chinatown areainthe
franchise agreement. Ourreasonsinclude: there isinsufficient certainty about the load in Chinatown; the
Chinatown areais not contiguous to the NEFC area; and mostimportantly, the CPCN was granted forthe NEFC
only, excluding Chinatown.



The Panel does notapprove the franchise. That said, had Creative Energy filed an updated set of materials that
adequately satisfied the Commission that the Chinatown area was removed from the franchise and the linkages
between the applied-forfranchise and the NE Bylaw were completelysevered in substance as well as form, the
Panel would have approved the Application.



1.0 INTRODUCTION

On April 17, 2015, Creative Energy Vancouver Platforms Inc. (Creative Energy) applied to the British Columbia
Utilities Commission (Commission) foran orderapproving a Neighbourhood Energy Agreement between
Creative Energy and the City of Vancouver (Prior NEA) and granting a Certificate of Public Convenienceand
Necessity (CPCN) to construct and operate a new Neighbourhood Energy Systemto serve new developmentsin
the Northeast False Creek (NEFC) and Chinatown neighbourhoods of Vancouver (Prior Proceeding, Prior
Application).

By Order C-12-15, the Commission granted a CPCN forthe NEFC area (excluding the Chinatown area), and did
not approve the Prior NEA (Prior Decision).

On February 5, 2016, inresponse to Order C-12-15, Creative Energy filed an application with the Commission
seeking approval under section 45 of the Utilities Commission Act (UCA) of the Restated and Amended NEFC and
Chinatown Neighbourhood Energy Agreement (Amended NEA), and filed forinformation onlya Bylaw
Enactment Agreement (BEA) (Application).

By Order G-23-16, the Commission established a preliminary Regulatory Timetable including a procedural
conference. Intervenersincluded the City of Vancouver(CoV), FortisBC Energy Inc. (FEIl), FortisBC Alternative
Energy Services Inc. (FAES), Commercial Energy Consumers Association of British Columbia (CEC), the British
Columbia Old Age Pensioners’ Organization et al. (BCOAPO) and the BC Sustainable Energy Association and the
SierraClub of BC (BCSEA).

Following the Procedural Conference, by Order G-29-16, the Commission incorporated the evidentiary record of
the Prior Proceeding, amended the Regulatory Timetable to proceed to final submissions,and set the scope to
include mattersrelevanttowhetherornotthe Amended NEA and the BEA are necessary forthe public
convenienceand properly conservethe publicinterest.

By March 18, 2016, interveners provided their final submissions and on March 29, 2016, Creative Energy
provideditsreply. Following Creative Energy’s reply, the Commission sought further submissions on whether or
not the Commission has the jurisdiction to approve ashorterfranchise termand, if it did, shoulditdoso. On
April 15, 2016, Creative Energy provided its further submissions and by April 22, 2016, interveners provided their
furthersubmissions. Creative Energy’s reply was received on April 28, 2016.

2.0 SCOPE OF THE PROCEEDING

A foundational issue before this Panel is one of setting the scope of the proceeding. Creative Energy contends
that the scope of this Application should be limited to only those issues expressly identified in the Prior Decision.
Some interveners contend that the scope must be much broader, examining arange of issues that were not fully
resolvedinthe Prior Decision.



2.1 Context

2.1.1 Priordecisions/determinations

In the Prior Decision, the Commission did not approve the Prior NEA," stating:

For the reasons outlined below, the Panel denies approval of the NEA. In particular, the Panel
doesnotapprove the Carbon Reduction Rider, the Benchmark Rate and the Cost Premium Cap.
In addition, while thereis no specificclause in the [Prior] NEA that provides formandatory
connection, the wording of the agreement suggests that the Commissionis approving the NE
Bylaw.’

The Prior Decision granted a CPCN as outlined inthe Prior Proceeding, subject to the exclusion of the Chinatown
area.’ In that Decision, the Commission found that the system planned for Chinatown was a separate
development.*

At the Procedural Conference forthis proceeding, the Panelrequested participants to comment on the scope of
the proceeding. Subsequent to the Procedural Conference, by Order G-29-16A, the Commission determined that
“[t]he scope of this proceedingincludes matters relevant to whether ornotthe [Amended NEA], and [BEA]
which Creative Energy filed forinformation only, are necessary for the publicconvenience and properly
conserve the publicinterest.”” Inthe reasons accompanying Order G-29-16A, the Panel concluded that this
proceeding merits afull review undersection 45of the UCA, that there are a number of issuesleft unresolved by
OrderC-12-15, and thatany narrowing of scope at this time would be unnecessarily restrictive.®

2.1.1 Keyissuesbefore this Panel

Order C-12-15 did not narrow the scope of the proceeding atthat time, leaving the final determination of scope
to restupon the evidentiary record established in this proceeding.

2.1.2 Legal framework

Section 45(7) of the UCA states thata franchise granted to a publicutility by amunicipality after September 11,
1980 is not valid unless approved by the Commission and section 45(8) explains that the Commission must not
giveitsapproval unlessitdetermines that the franchise is necessary forthe publicconvenience and properly
conserves the publicinterest.”

2.2 Evidence summary

In the Application, Creative Energy submits the Prior Decision “has already made numerous determinations
relevanttothe 'privilege, concession or franchise’ granted by the CoV to Creative Energy and for that reason this

! OrderC-12-15, Directive 2.

% Creative En ergy Vancouver Platforms Inc. Application fora Certificate of Public Convenience and Necessityfora Low Carbon
Neighbourhood Energy System for Northeast False Creek and Chinatown Neighbourhoods of Vancouver, Decision dated December 8,
2015 (Prior Decision), p. 40.

3 Prior Decision, p. 39.

*Ibid., pp. 58-59.

® Exhibit A-4, Order G-29-16A, Directive 3.

® Exhibit A-5-1, Reasons dated March 9, 2016, p. 2.

7 Utilities Commission Act, RSBC1996, Chapter473,Section45.



Application can be fairly characterized as acompliance filing. As aresult, the central issue for consideration is
whetherthe Amended NEA isin accordance with the NEFC Decision.”®

23 Submissions and positions of the parties

In its final submission, FEI submits that the Commission expressly deferred consideration of significant public
interestandjurisdictional issues on the basis that, since the Prior NEA was not beingapprovedinanyevent, it
was unnecessary to determine those remainingissues.’ FEl argues that Creative Energy must: address the
Commission’s concerns; and satisfy the Commission that the franchise meets the test forapproval setoutin
section 45 of the UCA, including addressing all of the publicinterest and jurisdictional issues that the
Commission did not determine in the Prior Proceeding.’

FEIl also submits that the Commission has already rejected Creative Energy’s characterization of this proceeding
as a compliance filing, affirming that the Prior Decision leftissues fromthe Prior Proceeding unresolved and that
the franchise should be subject toa full reviewundersection 45 of the UCA. "

CEC’s final submission is drafted under the context that the Commission has already found that this application
merits a full review under section 45 of the UCA because there are a numberofissuesleft unresolved by the
Prior Decision and, as such, CEC does not furtherargue this issue.™

BCOAPQ’s submissions are also drafted under the context of Order G-29-16A. BCOAPO argues that it believes
that the Commission need not review the NE Bylaw on matters relevant to whetherthe NE Bylaw was necessary
for the publicconvenience and properly conserves the publicinterest.**

CoV submits thatthe Commission need not evaluatethe BEA, as the BEA includes provisions that were
previouslyincludedinthe Prior NEA, but were removed fromthe Amended NEA to resolve the Commission’s
concernsidentified inthe Prior Decision.™

BCSEA argues underthe context of Order G-29-16A and summarizesthat “the basicissue inthe present
proceedingis whetherthe Amended NEAisin the publicinterest.”*®

In reply, Creative Energy argues thatall issues raised by intervenersin the Prior Proceedingand all provisions of
the Prior NEA must be assumed to have been considered by the Panelinthat proceeding and this Panel should
not further consider these issues. Creative Energy believes thatitis not appropriate forintervenersto use this
filingasan opportunity tore-argue issues addressed in the Prior Proceeding or tointroduce new issues with the
NEA. Creative Energy asserts that the task before the Commission in this proceeding is whetherthe Amended
NEA adequately addresses the concerns raised by the Commission in the Prior Decision.™®

® ExhibitB-1, p. 4.

° FEI Final Submission, pp.1-2.

1pid., p. 3.

" bid., p.7.

2 CEC FinalSu bmission, p. 5.

3 BCOAPO Final Su bmission, p. 1.

% CoV Final Submission, pp.1-2.

!> BCSEA Final Submission, pp.3-4.

16 Creative EnergyReply Submission, pp. 4-5.



Creative Energy also submits:

..the paramountissue forthis Panel to determineis whetherthe [Prior] Panelwould have
approved the Amended NEA. Thatis, would the [Prior] Panelhave approved the [Prior] NEA at
the same time it granted a CPCN for the projectif the [Prior NEA] had not included the Carbon
ReductionRider (CRR), the Benchmark Rate, orthe Cost Premium Cap, and if the [Prior] NEA
alsodid not give the appearance the BCUC was being asked to approve a Neighbourhood Energy
Bylaw (NEBylaw). "’

Creative Energy arguesthatif the Prior Decisionis consideredinits totality, itis clear thatthe Commission would
have approvedthe Prior NEAif it had notincluded the CRR, the Benchmark Energy Rate, the Cost Premium Cap
and notgiven the appearance thatthe Commission was beingasked to approve a CoV Bylaw.'®

Creative Energy summarizes: “While we can debate whetherthe filingis strictly speaking a compliance filing,
that debate missesthe point. Nothing turns on that characterization. The Instant Applicationis consistent with
the express intentions of the first Panel.”*’

Commission determination

The Panel determines that this proceeding entails a comprehensive review of the Application, examining
whetherthe applied-forfranchise is necessary for the publicconvenience andin the publicinterest pursuant
to section 45(8) of the UCA.

While accepting Creative Energy’s argument that the Prior Decision must have significant bearingonthe current
proceeding, the Panel does not accept Creative Energy’s positioninits entirety. More specifically, while the
Panel places significant weight on findings and determinations contained in the Prior Decision, we do not accept
Creative Energy’s assertions that this logically compels us to view the current proceedingin the narrowest of
contexts.

The Panel does notaccept the general notion thata decision provides an exhaustive enumeration of all reasons
why an applicationis denied. The Panel is of the view that in those situations where the Commission does wish
to signify that subsequent approval is contingent singularly upon the remedy of aspecificdeficiency, thisis
typically accomplished by explicit wordingin the decision that grants approval subject to a satisfactory
compliance filing. No such wording exists in the Prior Decision.

The Panel acknowledges Creative Energy’s point that the Panel in the Prior Proceeding may wellhave
considered amatter, but we find there to be an important distinction between considering a matterand making
a determinationonit. This Panel considers the absence of adetermination inthe Prior Decision on a particular
issue that had beenraisedinthe Prior Proceeding to signify neitherapproval nor rejection of any point of view
expressedonthatissue.

7 Ibid., pp. 6-7.
® Ibid., pp. 8-9.
Y bid., p.11.



With that said, Creative Energy’s organization of the Application around the specifictopicareas (the Carbon

Reduction Rider, the Cost Premium Cap, the Connection Agreement, the NE Bylaw, and the Chinatown area)
provides auseful set of topicareas underwhich the merits of the Application can be discussed. Each will be

addressedinasubsequentsection of this Decision.

3.0 CARBON REDUCTION RIDER

3.1 Prior decisions/determinations

On page 44 of the Prior Decision the Prior Panel denied the creation of the Carbon Reduction Riderand
associated Carbon Reduction Fund.

3.2 Creative Energy’s proposed remedy

In the Application Creative Energy explains that, commensurate with the Prior Decision, the provisionsinthe
Prior NEA regarding the Carbon Reduction Riderand associated Carbon Reduction Fund have been removed
fromthe Amended NEA.*

CEC, BCOAPO, CoV and BCSEA concur thatreferencesto the Carbon Reduction Riderand associated Carbon
Reduction Fund are not found inthe Amended NEA.?! FEl and FAES did not opine.

Commission determination
The Panel determines that the revisions contained in the Amended NEA provide a sufficientremedy to the
Prior Decision’s findings in respect of the Carbon Reduction Rider and associated Carbon Reduction Fund.
4.0 COST PREMIUM CAP

4.1 Prior decisions/determinations

On pages 52 and 53 of the Prior Decision, the Prior Panel declined to approve the NEA aslongas it contained a
Cost Premium Cap and, because it had already denied the Cost Premium Cap, declined to make a determination
on the appropriate Benchmark Energy Cost.

4.2 Creative Energy’s proposed remedy

In the Application, Creative Energy explains that the provisionsinthe Prior NEA regarding the Cost Premium Cap
and the Benchmark Energy Cost are not found inthe Amended NEA.*?

CEC, BCOAPO, CoV and BCSEA concur that references to the Cost Premium Cap and the Benchmark Energy Cost
are notfoundinthe Amended NEA.?* FEl and FAES had no comment.

% Exhibit B-1, p. 2.

2L CEC Final Su bmission, pp. 7-8; BCOAPO Final Submission, pp. 2-3; CoV Final Submission, p. 5; BCSEA FinalSubmission, p. 4.
2 Exhibit B-1, p. 2.

2 CECFinalSu bmission, p. 9; BCOAPO Final Submission, pp. 2—3; CoV Final Submission, p. 5; BCSEA Final Submission, p. 5.



Commission determination

The Panel determines that the revisions contained in the Amended NEA provide a sufficient remedy to the
Prior Decision’s findings in respect of the Cost Premium Cap.

5.0 CONNECTION AGREEMENT
5.1 Prior decisions/determinations

In the Prior Decision, the Commission denied the Connection Agreement and noted that Creative Energy may
resubmititwithits nextrate application. The Commission determined that Creative Energy must provide further
evidence tosupportapproval of the Connection Agreement, including, but not limited to, arevised section 2.2
that indicates that the requirement to have exclusive end-use is a part of CoV policy and bylaws, and that the
developeris required to comply with such policy/bylaws.**

5.2 Creative Energy’s proposed remedy

In the Application, Creative Energy explains thatitis currently consulting customers and expects to seek
approval of a revised Connection Agreement by the end of March 2016. Creative Energy elaborates thatit may
submit the Connection Agreement with its next rate application or separately.”

CoV concurs that Creative Energy is not seeking approval of the Connection Agreement at this time. > BCOAPO,
BCSEA, FEl and FAES do not comment.

CEC submits that the lack of a revised Connection Agreement may be viewed as a deficiencyinthe current
application and itwould have been prudent for Creative Energy to have revised the Connection Agreement at
the same time. CEC submits that whether or not CoV can legally compel exclusive end-use from developers may
be considered one of many flaws in the current application. *’

Commission determination

The Panel determines that Creative Energy’s stated intention with regard to a future filing of a Connection
Agreement provides a sufficient remedy to the Prior Decision’s findings in respect of the Connection
Agreement.

6.0 NEIGHBOURHOOD ENERGY BYLAW

In the Application, Creative Energy seeks Commission approval of its franchise based solely on the provisions
containedinthe Amended NEA, stating thatthe BEA was included inthe Application forinformation purposes
only. Interveners argue that the BEA, and by reference, the NE Bylaw, form an integral part of the franchise
agreement forwhich Creative Energy is seeking approval.

* prior Decision, pp. 55-56.
 Exhibit B-1, p. 4.

%6 CoVFinal Su bmission, p. 8.
>’ CEC Final Su bmission, p. 12.



6.1 Context

6.1.1 Priordecisions/determinations

In the Prior Decision, the Commission found:

...that while the CoV may have jurisdiction to invoke mandatory connection, through its
policies and zoning conditions or bylaws, the Commission has jurisdiction to consider
mandatory connectionin the context of franchise agreements and related and ancillary
agreements, forthe purposes of compliance with section 45(8) of the UCA. In that context, the
Commission has jurisdiction to determine whetheramandatory connection, if itisa provisionin
a franchise agreement specifically empowering a utility, is necessary for the publicconvenience
and properly conserves the publicinterest.”®

The Prior Panel also explained:

On arelated note, the Panel is concerned that enactment of the NE Bylaw is conditional upon
Commission approval of the NEA. In ourview, this could raise a perception that the Commission
has reviewed and approved the NE Bylaw. The existing rezoning policy that requires mandatory
connection contains nosuch link to BCUC approval. We note the submission of the CoV that the
NE Bylaw “supplements the existing rezoning policy that requires mandatory connection tothe
NES. If enacted, the NEBy-law would add regulatory support to the existing connection policy.”
The Panelis concerned with public perception that CoV bylaws are approved by the
Commission. The Panelmakes the following comments:

e Whilethereisnospecificclause inthe NEA that provides for mandatory connection,
thereislanguage inthe NEA that may leave the impression thatthe Commissionis,
indirectly, approving the Neighbourhood Energy Bylaw, which will mandate connection.
The Panel preferstosee an NEA that is clear and unequivocal, in terms of whatisto be
approved by the Commission, and does notimply that CoV enactments are supported
by the Commission.

e ThePanelisconcernedthatenactmentofthe NE Bylaw is conditional upon Commission
approval of the NEA. In our view, this could raise a publicperception that the
Commission has reviewed and approved the NE Bylaw. The existing rezoning policy that
requires mandatory connection contains nosuch linkto BCUC approval. We note the
submission of the CoV thatthe NE Bylaw “supplements the existing rezoning policy that
requires mandatory connection to the NES. If enacted, the NES Bylaw would add
regulatory supporttothe existing connection policy.” The Panel would prefer that the
CoV enact bylaws and policies that are not linked to approvals by the BCUC; otherwise,
confusion arises, and the publicmay perceivethatthe BCUC approvesthe CoV’s
mandatory connection.”

% prior Decision, p. 48.
2 1bid., p.49.



6.1.2 Keyissuesbefore this Panel

Two issues need to be resolvedinsequence. Firstadecisionis required as to which documents constitute the
provisions/conditions/terms of the applied-forfranchise. Once that has been determined, the Panelmustthen
address whetherthe entirety of provisions set outin the franchise satisfy section 45(8) of the UCA.

6.1.3 Legal framework

Section 45 (7) and (8) of the UCA provide the legal framework forthis section of the decision:

(7) Exceptas otherwise provided, aprivilege, concession orfranchise granted to a publicutility

by a municipality or other publicauthority after September 11, 1980 is not valid unless approved
by the commission.

(8) The commission must notgive its approval unlessit determines that the privilege,
concession or franchise proposedis necessary forthe publicconvenience and properly
conservesthe publicinterest. [Emphasis added)]

6.2 Evidence summary

Creative Energy filed the Amended NEA and the BEA as part of the Application. Notwithstanding that Creative
Energy did not file the NE Bylaw with this Application, the NE Bylaw was filed in the Prior Proceeding, and
pursuantto Order G-29-16A, forms part of the evidentiary record of this proceeding. *

In the Application, Creative Energy explains thatin response tothe Commission’s concerns outlined in the Prior
Decision, the provisions found in the Prior NEA regarding the NE Bylaw are no longerincluded in the Amended
NEA, and are now reflected in similar provisions contained in the BEA. Creative Energy seeks approval of the
Amended NEA and does not seek approval of the BEA.

Creative Energy believes thatits approach addressesthe Prior Panel’s concern that approval of the NEA could
raise a perception thatthe Commission has reviewed and approved the NE Bylaw. Creative Energy submitsitis
now clear that approval of the Amended NEA does notinclude approval of the NE Bylaw. Creative Energy further
argues that CoV does not grant Creative Energy a privilege, concession orfranchise in the BEA, butdoes so
exclusivelyinthe Amended NEA. Hence, the BEA need not be considered orapproved under section 45(7) of the
UCA.**

Section 3.3 of the BEA states:

Entire Agreement: This [BEA] Agreement, the Franchise Agreement and the agreementsand
otherdocuments required to be delivered pursuant to this Agreementand the Franchise
Agreement constitute the entire agreement between the parties and set out all the covenants,
promises, warranties, representations, conditions, understandings and agreements between the
parties pertainingtothe subject matter of this Agreement and the Franchise Agreementand

0 Exhibit A-4, Order G-29-16A, Directive 1.
*L Exhibit B-1, pp. 2-3.



supersede all prioragreements, understandings, negotiations and discussions, whether oral or
. 32
written.

6.3 Submissions and positions of the parties

In itsfinal submission, FEI submits the franchise that requires Commission approvalunderthe UCAis defined by
the scope of rights being conferred by CoV on Creative Energy, irrespective of how many agreements are used
to conferthem.?® FEl submits a franchise isa collection of rights and “the nature of those rights do not change

based on the number of documents thatthey are describedin.”**

FEl explainsthe only changes Creative Energy made were administrative. The key provisionregarding the
obligation of CoV to bring forward the NE Bylaw for enactmentis substantively identical as compared to the
Prior NEA. Creative Energy changed the triggerfor CoV’s obligations to advance the NE Bylaw from the
Commission’s approval of the Prior NEA, to the approval of the Amended NEA in the BEA.*® FEl also submits that
thereisan “Entire Agreement” clause that definesthe Amended NEA and the BEA as being parts of an entire
agreementbetween the two parties.*® FEl argues the changes are, therefore, changes in form over substance.>’

FEI argues that just because Creative Energy and CoV have changed theirapproachtoincluderightsinaside
agreement does notaltertheir substance and does not alter the Commission’s jurisdiction overthem.*®

FEl also argues that approval of the franchise would still “leave the impression that the Commissionis, indirectly,
approvingthe Neighbourhood Energy Bylaw, which will mandate connection...[and] imply that CoV enactments

are supported by the Commission”>’

FEI argues that Ontario’s Municipal Franchises Act definition of franchise, “any right or privilege to which [the
Municipal Franchises Act] applies,” supports FEI's interpretation that any right conferred by a municipalityona
publicutility to exercise powers and carry outacts which, withoutthe grantit would notbe permittedtodo,
forms part of the “privilege, concession or franchise” granted to it. *

CEC arguesthat Creative Energy’s Application makes no substantive effort to remedy the concerns because of
the integration of the agreements and the “Entire Agreement” clause: “The CEC submits that the Bylaw
Enactment Agreement provides adirect link between the Franchise Agreementand the City of Vancouver
enactments which should be given consideration and significant weight by the BCUC.” ** CEC argues that
removinginformation fromthe Prior NEA and including equivalentinformationinthe BEA makes no substantive

2 bid., AppendixC, p.3.

%% FEI Final Submission, pp.9-10and21-22.
**Ibid. p.22.

*1bid., p. 17.

% |bid., pp. 12, 18.

7 Ibid., p. 18.

8 Ibid., p. 25.

* Ibid., p. 20.

“bid., p.23.

*1 CEC Final Submission, pp. 14-15.
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change to the effect of the franchise areaagreement. CECsubmits that the BEA should be considered by the
Commission.*

In itsfinal submission, CoV suggests that removing the sections of the Prior NEA regarding the NE Bylaw and
movingthemtothe BEA removes any perception that the Commission has reviewed and approved the NE
Bylaw, thus removing the mandatory connectionissue from the scope of this proceeding. CoV contends thatthe
Commission may state initsdecisionthatitdid notreview and approve the NE Bylaw as the Commission has no
jurisdiction overthe NE Bylaw. The Commission has already noted in the Prior Decision thatthe mandatory
connection requirement does not stem from the NEA. **

Creative Energy also submits that the “...Amended NEA, the CPCN and the NE Bylaw are all part of a
comprehensive NES initiative that the CoV has spentyears studying and developing through its legislative tools

underthe Vancouver Charter. All three components are necessary forthe CoV to achieve its policy goals.”**

As stated earlier, BCOAPO argues that the Commission need not reviewthe NE Bylaw on mattersrelevantto
whetherthe NE Bylaw is necessary for the publicconvenience and properly conserves the publicinterest.*
BCOAPO submits thatthe language is now unequivocal that the Commission isin no way endorsing mandatory
connection policies of the City of Vancouver by approving the Amended NEA.*

BCSEA submits thatthe measures Creative Energy and CoV have taken to amend the NEA satisfactorily address
both of the Prior Panel’s concerns regarding the NE Bylaw not being activated unless the Commission approves
the NEA and the Prior NEA making reference to the NE Bylaw. BCSEA argues thatremoval of the reference to the
mandatory connection bylaw inthe Amended NEA means that Commission approval of the Amended NEA
would notindicate approval of CoV’s mandatory connection bylaw. *’

Creative Energy contends it has always been of the view that mandatory connection is separate and distinct
fromthe privilege, concession orfranchise granted by CoV underthe NEA. Creative Energy agrees that the
Commission hasjurisdiction over the full breadth of the transfer of rights to a public utility thatare inthe nature
of a privilege, concession orfranchise, which Creative Energy submits are rights regarding use of the
municipality’s streets and highways or to construct or operate a publicutilityinthe municipality. These rightsare
inthe Amended NEA orin Creative Energy’s existing access agreement, not in the BEA.*®

Creative Energy acceptsthatthe agreement between Creative Energy and CoV has not changed. Creative Energy
submitsitisstill unwilling to assume the investment risk with the NEFC hot water network or committing to low
carbon withoutthe NE Bylaw and the Commission already considered this position in the Prior Decision. Creative
Energy explains that “The NE Bylaw provides the necessary security of loads to plan a larger network of a specific
formand to secure the most cost-effective sources of low carbon energy for the neighbourhood asawhole,

*bid., pp. 21-22.

* CoVFinalSu bmission, p. 6.

*Ibid., p. 9.

5 BCOAPO Final Su bmission, p. 1.

**1bid., p. 3.

7 BCSEAFinal Submission, p. 5.

* Creative EnergyReply Submission, pp. 15-16.
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%% Creative Energy submits that in

serving multiple developments that are anticipated at different pointsintime.
the Prior Decision the Commission did not express any concern regarding the NE Bylaw, only the perception that

the Commissionis beingasked to approve CoV bylaws.*°
Commission determination

The Panel determines that the applied-forfranchise is constituted by the rights, privileges and concessions set
out in the combined set of documents: namely the Amended NEA, the BEA and the NE Bylaw. Therefore,
consistent with the Prior Decision, the Panel does not find the applied-forfranchise to be acceptablein its
current form, in that it implies Commission approval of the provisions contained in the NE Bylaw as well as
those provisions contained inthe Amended NEA.

Creative Energy’s position appears to be that, evenif the Panel finds that the matter of mandatory connection
had notbeenapproved inthe Prior Decision, the issue isinany case rendered mootinthe current Application by
virtue of movingthose provisions into the BEA, which Creative Energy contends is outside the scope of the
franchise agreement. The Panel does notacceptthatargument.

The Entire Agreement clause of the BEA is an important factor in determining which document(s) form the
franchise terms. In particular, we take note of the statement that the Amended NEA and BEA together setout all
the covenants, promises, warranties, representations, conditions, understandings and agreements between the
parties pertaining to the subject matter of this Agreement and the Franchise Agreement.

Particularlyinlight of this clause, the Panel considers that moving the mandatory connection provisionsinto the
BEA is more a matter of formthan substance. Thus, the provisions contained in the bylaw become part of the
applied-forfranchise.

This brings us back to the fundamental problem articulated in the Prior Decision. Creative Energy argues that the
Commission has no jurisdiction or purview overthe decisions made by CoV; and yet, by enveloping the bylaw
intothe scope of the applied-forfranchise, Creative Energy is askingthe Commission to give its approval to the
provisionssetoutinthe (tobe enacted) CoV bylaw. They cannot have it both ways.

The Panel agrees with Creative Energy thatitis not up to the Commissiontoweighinonthe legality or
appropriateness of a CoV bylaw thatstands on itsown. If the NE Bylaw did stand entirely separate from the
franchise, there would be no Commission issues arising from the mandatory connection and end-use provisions
contained therein. However, Creative Energy has not adequately setthe NE Bylaw completelyoutside the scope
of the applied-forfranchise. Approval of this franchise would involve providing an opinion on those matters that
we are simultaneously being asked to not consider, and the Panel finds the Application deficient for that reason.

Having rejected the Application forthatreason, the Panel findsit unnecessary to provide opinions or
determinations on the range of issues that we considerto be predicated upon the existence of the mandatory
connection and end-use provisions within the franchise agreement (including but not limited toimpacts on
existing franchise holders, customers and landowners/developers). On arelated matter, notwithstanding that

* Ibid., p. 18.
*%|bid., pp. 17-18.
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we canvassed parties on whetherarestriction to the term of the franchise might presentapossible solution to
competinginterests onthese matters, the Panel provides no further commentary on thisideainasmuch aswe
view itas only havingrelevance to aproblemthat hasbeen rendered moot.

7.0 CHINATOWN AREA

Creative Energy isapplyingforafranchise thatextends over NEFCand Chinatown. Certaininterveners argue that
granting a franchise that covers Chinatown is premature. The Panel must determinewhetherornotany
franchise thatis grantedin this Application should extend to Chinatown as well as NEFC.

7.1 Context

7.1.1  Priordecisions/determinations

In the Prior Decision the Commission made the following determinations:

The Projectand the NEA are, from an approval perspective, independent. Forexample, the NEA
could be approved andthe CPCN forthe project notapproved andvice versa. Inthe lattercase,
itispossible thatthe project could proceed without the NEA. In this regard, we note Creative
Energy’s submission that “underits existing Municipal Access Agreement, it has the ability to
extend infrastructure (whether steam orhot water) to NEFC, assumingit can secure customers
underwhatever policies the CoV eventually implements.”**

In summary, the Commission grants a CPCN to Creative Energy for the Projectas outlinedin
the Application, subjectto the exclusion of the Chinatown area from the extension policy...*

The Panel does not approve the proposed Chinatown Extension Policy.

The Panelis not persuaded thatthere is sufficient certainty about the load in Chinatown areato
justify allowing the development of the DES to proceed as an extensionto NEFC. Further, the
Chinatown areais not contiguous tothe NEFCarea, and itis not part of the same districtenergy
system. Creative Energy is proposing to develop the DESin Chinatown from alocal heat source
and provides no planregarding connecting Chinatown to NEFC.

Accordingly, the Panel finds any district energy system planned for Chinatown to be a
separate developmentat this time.

While in the case of the Corix UBC NDES application, the Commission did approve asimilar
extension policy for Acadiaand Block F, with respect to the original DES at Wesbrook; in that
case there was sufficient evidence onthe record of a planto connectthose areas to the
Wesbrook DES.*?

L Prior Decision, p. 13.
> bid., p. 39.
> 1bid., pp. 58-59.
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7.1.2 Keyissue before this Panel

Is inclusion of the Chinatown areainthe franchise necessary forthe publicconvenience and does it properly
conserve the publicinterest?

7.2 Evidence summary
In the Application Creative Energy submits the following:

Creative Energy views this decision of the Commission as beingrelevant to approvals necessary
for future extensions to Chinatown, but notrelevant to the “privilege concession orfranchise”
granted by the CoV to Creative Energy with respect to Chinatown. Forthat reason, the Amended
NEA continuestoinclude the same provisions relevant to the “privilege concession or franchise”
in Chinatown as were granted by the CoV to Creative Energy in the [Prior] Agreement. Based on
the [Prior] Decision, Creative Energy now expectstoseek a CPCN to extend service to Chinatown
underthe termsof the Amended NEA, ifand when feasible, ratherthan rely on an Extension
Policy as contemplated by the Commission inits Thermal Energy System Regulatory
Guidelines.”*

7.3 Submissions and positions of the parties

In its final submission, FElis of the position that the Commission’s finding on the CPCN is tied to the requested
franchise and Creative Energy is seeking exclusivity over heatingin new Chinatown developments with no
business case and nolegal right to serve in Chinatown. FEl contends that Creative Energy did not file new
evidence toaddress the Commission’s concerns about Chinatown, orto explain how developers would access
heatin Chinatown. Withoutthat evidence, FEl argues, Creative Energy’s position should be rejected.

FEI argues that, absent of a CPCN for Chinatown, granting afranchise inthis area would notbe in the public
interestas buildingsin Chinatown would be required to obtain service from Creative Energy, but Creative Energy
would have nolegal rightto provide service asitwould nothave a CPCN fora NESin Chinatown. FEl argues that
Creative Energy has not explained how developments in Chinatown are to obtain service withoutan approved
NES or what purpose a franchise in Chinatown would serve if there is no means to provide that service. In FEI's
view, the proposed franchise in Chinatown would preserverightsfor Creative Energy, to the exclusion of its
competitors and at the expense of energy consumers in Chinatown. *°

Similarto FEI, CEC submits that a franchise over Chinatown withouta CPCN does not make practical sense and is
contrary to the publicinterest becauseit would prohibit other utilities from providing service and Creative
Energy would nothave a CPCN toenableitto provide service. CEC argues thatinclusion of Chinatowninthe
Franchise Agreementshould not be approved.*®

In its final submission, CoV submits that Chinatown is expected to be a small developmentandisincludedto
avoid the administrative, legaland regulatory costs of applying foraseparate NEA. In addition, the Amended

** Exhibit B-1, p. 3.
>3 FEI Final Submission, pp. 26—-30.
*® CEC Final Submission, pp.10-11.
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NEA does not apply to Chinatown unless each portion of itis approved by the Commission or pursuantto an
approved extension policy.>’

CoV argues that the conditional inclusion of Chinatown without Creative Energy first obtaininga CPCNis
consistent with the Prior Decision: “The Projectand the NEA are, from an approval perspective, independent.
758

For example, the NEA could be approved and the CPCN forthe project notapproved...

BCSEA agrees with Creative Energy that the denial of the Chinatown extension policy is notrelevanttothe NEA
and that the Amended NEA should continue to include the Chinatown.**

BCOAPOQisof theview thatitis inappropriate toinclude Chinatown given the Commission did notapprove the
extension policy and found that any district energy system planned for Chinatown had to be a separate
development. BCOAPO submits that the Amended NEA could be approved with the condition that Chinatown
not be included.®

In Creative Energy’s reply submission, it submits it sought formal approval of its NEFC Extension Policy as part of
the Prior Application and did not seek specificapproval forloads or capital expenditures within Chinatown
because there was, and continuesto be, insufficient certainty about the specifictiming and nature of loadsin
Chinatown to beginto plan for or design service to Chinatown. Similarto CoV, Creative Energy also submits that
there are legal, administrative and regulatory costs to establish afranchise area, and that itis inthe public
interestto minimize these costs by establishing franchise areas in logical sizes. ®*

Creative Energy argues the fact that an additional CPCN isrequired does notrequire the elimination of
Chinatown from the franchise agreement. Creative Energy notes thata second CPCN will also be required for
Energy Supply Phase 2 of NEFC, whichis also part of the NEA.®

Creative Energy contends that when readinits entirety, the Prior Decision shows that concerns related to
Chinatown were limited to concerns with the Chinatown Extension Policy and not the Chinatown Franchise Area.
In denyingthe NEA, the Commission did notlist concerns related to Chinatown. The Commission established
two separate and independent sections in that Decision: one forthe Neighbourhood Energy Agreement and
anotherforthe Chinatown Extension Policy. Creative Energy argues this must be assumed to have been
deliberate.®

Creative Energy also submits that CECand FEl appearto be concerned that customersin Chinatown willnotbe
ina position to obtainservice fromanalternativesupply if aCPCNis not granted. Creative Energy argues that
these submissions do notrecognize that Creative Energy is contractually bound inthe NEA to provide serviceto
customers in Chinatown and to seek Commission approvalif required.®*

>7 CoV Final Submission, pp. 7-8.

% 1bid., p. 8.

> BCSEA Final Submission, pp. 7-8.

% BCOAPO Final Submission, p. 4.

® Creative EnergyFinal Submission, p. 29.
%2 |bid., p.31.

®1bid., pp. 32-34.

*Ibid., pp. 35-36.
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Creative Energy disagrees with BCOAPO regarding the Commission’s “separate development” finding. Creative
Energy argues that this finding is relevant to the Chinatown Extension Policy, and not to the franchise area,
which wasa determination in the Chinatown Extension Policy section.®®

In summary, Creative Energy submits thatthe requirementfor an additional CPCN provides areasonable
balance and provides the Commission an opportunity to reviewwhetherthe detailed plan remainsin the public
interest when an actual connection is contemplated. ®®

Commission determination

The Panel does not approve the inclusion of the Chinatown area in the franchise agreement.

The Panel places considerable weight onthe comments and findings in the Prior Decision. Notably, that there is
insufficient certainty about the load in Chinatown, thatthe Chinatown areais not contiguous to the NEFCarea,
and mostimportantly, thatthe CPCN was granted for the NEFC only, excluding Chinatown.

Our reasoningis notfounded on the legal arguments as to whethera CPCN can exist without afranchise and/or
vice versa. It is based upon the simple but centrallyimportant conclusion that there is no evidence before us
that supports a finding that granting a franchise in the Chinatown areais necessary forthe public convenience or
properly conserves the publicinterest.

8.0 ISSUES ARISING

As notedin section 6.4, this Panel provides no determinations onissues raised by interveners that are
predicated on the existence of the mandatory connection and end-use provisions because they have been
rendered moot. However, some of the issues raised by interveners can be interpreted as standing at least
partially independent of these provisions, and we address those issues in this section.

8.1 CoV costs transferred to the utility

CEC argues that aspects of the franchise agreement obliges Creative Energy to undertake certain activities that
would normally fall to CoV, thus increasing Creative Energy’s operating costs to the detriment of their
ratepayers. In particular, CEC pointsto:

e Section4.1(v) of the Amended NEA, which states Creative Energy must atits own expense work with
building owners and developers “by providing them with necessary design guidelines, working with
themto ensure that the design of each Franchise Area Buildingis compatible with and optimal forthe
design of the Franchise Area NES and informing CoV when [Creative Energy] is satisfied that the
mechanical design of an Franchise Area Building willallow it to be connected to the Franchise Area

NES;”®” and

e Section4.3 (b) of the Amended NEA, which states “upon CoV’s request, [Creative Energy] will,ina
timely manner, give CoV such confirmationifitis sosatisfied, orif [Creative Energy] has notreviewed a

% Ibid., p.37.
*Ibid., p.38.
7 Exhibit B-1, Appendix A, p.11.
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particularbuilding’s design, [Creative Energy] willdosoina timely mannerandthen give CoV the
required confirmationifitisso satisfied. [Creative Energy] will act reasonably in determining whethera
building’s designis compatible with the Franchise Area NES, the Franchise Area Bylaw and applicable

CoV Measures.”®®

CECreiteratesitsargumentfromthe Prior Proceedinginthatit is concerned that traditional requirements of
CoV are beingputon developersand Creative Energy. Forexample, developers are being required to facilitate
building code approvals forlocations and Creative Energy must report to CoV that developers are compliant.
Creative Energyisalsobeingrequiredto collectinformation for CoV. CEC contends that thisresultsin ratepayers
taking on additional costs that taxpayers would normally be required to take on. *°

Creative Energy contendsthat the information being collected allows CoV to confirm that the Performance
Requirementis beingmet, anditis an integral part of the overall structure of the NEA as they provide a public
interest componentallowing CoV to better understand performance of new buildings and low carbon district
energy systems. Creative Energy submits thatthere is noincremental cost to collect thisinformation but may be
a minimal costto package it and provide itto CoV. However, Creative Energy submits thisisin keeping with the
publicinterestand arguesthat “...all these activities are typical and would be included within the revenue

requirements of any utility.””°

Commission discussion

The Panel does notaccept CEC’s position that Creative Energy’s ratepayers will be exposed to unfairly bearing
taxpayer coststo an extentthatwould be grounds for considering the franchiseto not properly conserve the
publicinterest.

We are persuaded by Creative Energy’s assertions that, perhaps with the exception of packaging the materials
for provisionto CoV, the activities and costs are logically within the scope of what Creative Energy would
naturally undertake in orderto operate the utilityin any event. Furthermore, CEC has not presented evidence
that contradicts this assertion or provides evidence as to the materiality of any such claims.

8.2 Potential for conflicts of interest

CEC reiteratesits concern from the Prior Proceeding with respect to the potential for conflict of interest, noting
that Creative Energy isowned by a developer with acompetitive interest. CECrefersto section 4.3(b) of the
NEA, which obligates Creative Energy to provide, on demand, CoV with confirmation that a building’s designis
compatible with the NE Bylaw and applicable CoV measures.”* CECalso questions section 3 of the Connection
Agreement, which outlines the processes and requirements proposed to achieve compatibility between the
building system and the NES.”* "

% |bid., p. 12.

%9 CEC Final Submission, pp. 33-34.

® Creative EnergyReply Submission, pp. 48—49.

" Prior Proceeding, Oral Hearing Transcript, pp. 217-220.
2 |bid., pp. 220-223.

7 prior Proceeding, Exhibit B-31, pp. 8-11.
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Initsfinal argumentinthe Prior Proceeding, CEC submitted:

The CEC isalso concerned with risk to developersinthe absence of clear codes and guidelines
betweenthe developers and the utility in light of the ownership of the utility by adevelopment
company that competes with other developers. The CEC encourages adirection fromthe
Commission to Creative Energy toset outits guidelines and practicesinamannerthat creates
transparency and fairness to developers whetherthe Commission approves the Application or
not. The CEC understands [Creative Energy's] positon that as a developer they can complainto
the Commissionifthereisanissue. It would be preferentialand less costly if there were clear
guidelines established by [Creative Energy] which would reduce any regulatory costs orburden
of needingto goto the Commissioninthe event of disagreement or evidence of unfair
treatment. The Commission has traditionally implemented Codes of Conduct where the
potential exists for cross-subsidy or conflicts.

Having [Creative Energy] as the monitor, data collectorandin part assessor of whetherornot
developersand builders are compliant with CoV requirements sets up the potential for conflicts
of interestand potentially does not conserve the publicinterest.”*

In the oral hearing of the Prior Proceeding, Creative Energy provided the followinginformation. The utilityis
separate andindependentfromits ownerand has a board of directors by whomiitis governed. The utility will
apply the processes consistently toall customers and will nottreatadevelopment by its owner differently than
that of a competitor. Providing confirmationto CoV is only required upon request, and ultimately CoV has full
authority forapproving building and development permits. Creative Energy does not have a code of conduct.”

Creative Energy also provided the following commentsinits Replyinthe Prior Proceeding:

CEC or any otherstakeholder may atany time file acomplaint with the Commission under
section 26 of the Utilities Commission Act. The Commission could then make inquiries under
section 24 of the Utilities Commission Act into the conduct of the publicutility business. During
the inquiry, the Commission could consider the potential conflict of interest that CECis
concerned aboutand examine the circumstances of any such complaintin orderto determine if
Creative Energy is conducting publicutility businessin aninappropriate manner.

Based on the record of this proceedingthere is no evidence to support the directions requested
by CEC, and the Commission should not consider thisissue furtherin this proceeding. In afuture
proceedingandinthe context of specific circumstances, not mere concerns, the Commission
may considerthe need for codesand guidelines as requested by CEC. It must be remembered
that if such codesand guidelines were necessary, which Creative Energy denies, then such codes
and guidelines would need to apply to all publicutility business of Creative Energy notjust
construction and operation of the NES in NEFC.”®

™ Prior Proceeding, CECFinal Submission, pp. 26-27.
> Prior Proceeding, Oral Hearing Transcript, pp. 218—-229
7® prior Proceeding, Creative Energy Reply, p. 61.
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Commission discussion

The Panel does notaccept CEC’s position that the provisionsinthe franchise agreement create conditions fora
potential conflict of interestthatwould be grounds for considering the franchise to not properly conserve the
publicinterest.

Thisfinding speaks only tothe issue of potential conflict of interestasitappliesto provisionsinthe franchise
agreement. Since the Application does notincludearequesttoapprove a connection agreement (to be filed at
some latertime) this Panel makes no determination on the suitability of that agreement.

We are persuaded by Creative Energy’s arguments that thisissue does not constitute a basis fordenying the
Application, andin particularthat the utility intends to treatall applications with an even hand; the issue is only
a matter of potential concern at this stage, with no evidence brought forward by CEC to substantiate their
concerns. The Panel notesthat a developerhas recourse undersection 26 of the UCA if theyfeel thatthey are
beingtreated unfairly.

9.0 FINAL DETERMINATION ON THE APPLICATION

The Panel does not approve the franchise agreementas applied for. As explained more fullyin sections 6and 7
of this Decision, we do not approve afranchise thatincludes provisions for mandatory connection and end -use,
or that includesthe Chinatown area.

For greater clarity, had the current Application excluded the Chinatown areafromthe franchise and completely
severed the linkages between the applied-for franchise and the NE Bylaw in substance as well asform, the Panel
would have approved the Application.

DATED at the City of Vancouver, in the Province of British Columbia, this 16" day of June 2016.

Original signed by:

H. G. HAROWITZ
PANEL CHAIR / COMMISSIONER

Original signed by:

R. D. REVEL
COMMISSIONER
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ORDER NUMBER
G-88-16

IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

Creative Energy Platforms Inc.
Application for Approval of the Restated and Amended
Northeast False Creek and Chinatown Neighbourhood Energy Agreement

BEFORE:
H. G. Harowitz, Commissioner/Panel Chair Commissioner
R. D. Revel, Commissioner

onJune 16, 2016

ORDER
WHEREAS:

A. On April 17, 2015, Creative Energy Platforms Vancouver Inc. (Creative Energy) applied to the British
Columbia Utilities Commission (Commission) foran orderapprovinga Neighbourhood Energy Agreement
between Creative Energy and the City of Vancouver (Prior NEA) and granting a Certificate of Public
Convenience and Necessity (CPCN) to construct and operate a new Neighbourhood Energy System to serve
new developmentsinthe Northeast False Creek (NEFC) and Chinatown neighbourhoods of Vancouver (Prior
Proceeding);

B. By OrderC-12-15, the Commission granted a Certificate of Public Convenienceand Necessity (CPCN) forthe
NEFC area(excludingthe Chinatown area), and did not approve the Prior NEA;

C. On February5, 2016, inresponse to Order C-12-15, Creative Energy filed an application with the Commission
seeking approval under section 45 of the Utilities Commission Act (UCA) of the Restated and Amended NEFC
and Chinatown Neighbourhood Energy Agreement (Amended NEA), and filed forinformation only a Bylaw
Enactment Agreement (BEA)(Application);

D. By OrderG-23-16, the Commission established a preliminary Regulatory Timetable including a procedural
conference forthe review of the Application. Intervenersincluded the City of Vancouver, FortisBC Energy
Inc., FortisBC Alternative Energy Services Inc., Commercial Energy Consumers Association of British
Columbia, the British Columbia Old Age Pensioners’ Organization et al. and the BC Sustainable Energy
Association and the Sierra Club of BC;
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E. Followingthe Procedural Conference, by Order G-29-16A, the Commission incorporated the evidentiary
recorded of the Prior Proceeding, amended the Regulatory Timetable to proceed to final submissions, and
setthe scope toinclude mattersrelevantto whetherornot the Amended NEA and the BEA are necessary
for the publicconvenience and properly conserve the publicinterest;

F. By March 18, 2016, interveners provided theirfinal arguments and on March 29, 2016, Creative Energy
provideditsreply. Following Creative Energy’s reply, the Commission sought further submissions on
whetherornot the Commission has the jurisdiction to approve ashorterfranchise termand, if it did, should
it doso. On April 15, 2016, Creative provided its further submissions and by April 22, 2016 interveners
provided theirfurther submissions. Creative Energy’s reply was received on April 28, 2016; and

G. The Commission considered the evidence and submissions from all the parties and does not find the
applied-forfranchiseto be inthe publicinterestinits currentform.

NOW THEREFORE, pursuantto section 45(8) of the Utilities Commission Act, for reasons setoutin the Decision
that isissued concurrently with this order, the British Columbia Utilities Commission does not approve the
applied-for franchise.

DATED at the City of Vancouver, in the Province of British Columbia, this 16" day of June 2016.
BY ORDER
Original signed by:

H. G. Harowitz
Commissioner
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IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

Creative Energy Vancouver Platforms Inc.
Restated and Amended Northeast False Creek and Chinatown Neighbourhood
Energy Agreement Application

EXHIBIT LIST

Description

Letterdated February 24, 2016 - Appointingthe Commission Panel forthe review of
Creative Energy Vancouver Platforms Inc. Restated and Amended Northeast False Creek
and Chinatown Neighbourhood Energy Agreement Application

Letter dated February 24, 2016 — Commission Order G-23-16 establishing a Regulatory
Timetable

Letter dated February 25, 2016 — Procedural Conference Agenda

Letter dated March 7, 2016 — Commission Order G-29-16 amending the Regulatory
Timetable - Reasonsto follow

Letter dated March 8, 2016 — Commission Order G-29-16A Correctionto the Amended
Regulatory Timetable

Letterdated March 9, 2016 — Commission Order G-29-16A Reasons for Decision

Letter dated April 8, 2016 — Requestforfurthersubmissions

CREATIVE ENERGY VANCOUVER PLATFORMS INC.(CREATIVE) Letter Dated February 24, 2016 -
Restated and Amended Northeast False Creekand Chinatown Neighbourhood Energy
Agreement Application

Letterdated April 15, 2016 — Creative Reply to Panel Questions (Exhibit A-6)

Letter dated April 28, 2016 — Creative Reply Submission on Commission Jurisdiction
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C1-2

C2-1

C2-2

C3-1

C3-2

C4-1

C5-1

C5-2

Cé6-1

C6-2

D-1
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BRITISH COLUMBIA OLD AGE PENSIONERS’ ORGANIZATION, DISABILITY ALLIANCE BC, COUNCIL OF
SENIOR CITIZENS" ORGANIZATIONS OF BC, AND THE TENANT RESOURCE AND ADVISORY CENTRE
(BCOAPO) Letter dated February 26, 2016 - Requestto Intervene by Tannis Braithwaite

Letterdated April 21, 2016 — BCOAPO Reply to Panel Questions (Exhibit A-6)

COMMERCIAL ENERGY CONSUMERS ASSOCIATION OF BRITISH COLUMBIA (CEC) Letter dated February
29, 2016 - RequesttoIntervene by David Craig

Letterdated April 22, 2016 — CEC Submission on Commission Jurisdiction

CITY OF VANCOUVER (CoV) Letter dated February 26, 2016 - Request to Intervene by Chris
Baber

Letterdated April 22, 2016 — CoV Submission on Commission Jurisdiction

FORTISBC ALTERNATIVE ENERGY SERVICES INC. (FAES) Letter dated March 1, 2016 - Requestto
Intervene by Julie Tran

FORTISBC ENERGY INC. (FEI) Letter dated March 1, 2016 - Requestto Intervene by Diane Roy
Letter dated April 22, 2016 — FEI Submission on Commission Jurisdiction

BC SUSTAINABLE ENERGY ASSOCIATION AND SIERRA CLUB BC (BCSEA) Letter dated March 2, 2016 —
Late RequesttoIntervene by William Andrews

Letterdated April 16, 2016 — BCSEA Reply to Panel Questions (Exhibit A-6)

LANGLOIS, JORDAN — Interested party web registration on April 11, 2016

In addition, inaccordance with Order G-29-16A, the evidentiary record of the Creative Energy Vancouver
Platforms Inc. Application fora Certificate of Public Convenience and Necessity fora Low Carbon
Neighbourhood Energy System for Northeast False Creek and Chinatown Neighbourhoods of Vancouverforms a
part of the evidentiary record forthis proceeding.
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