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VIA E-MAIL / FACSIMILE 
604-646-2506 February 23, 2004 
 
 
Mr. R. Brian Wallace 
Bull, Housser & Tupper 
3000 Royal Centre, PO Box 11130 
1055 West Georgia Street 
Vancouver, B.C.   V6E 3R3 

 
 

Dear Mr. Wallace: 
 

Re:  British Columbia Hydro and Power Authority 
Project No. 3698360 – Order No. G-84-03 

Request for Review and Variance of Commission Order No. G-8-04 
 

The Commission has reviewed your February 12, 2004 request, on behalf of the Joint Industry Electricity 
Committee (“JIESC”), for review and variance of Commission Order No. G-8-04, including the grounds for your 
request. The JIESC request does not specify the section of the Utilities Commission Act that it relies upon for 
review and variance of this Order.  However, Section 99 of the Act is generally considered to be the operative 
section for review and variance of a Commission Order, and it states: 
 

“The commission may reconsider, vary or rescind a decision, order, rule or regulation made by it, 
and may rehear an application before deciding it.” 

 
Therefore, under Section 99 of the Act, the authority of the Commission to allow a reconsideration is 
discretionary, and does not require the Commission to seek other submissions. The Commission’s discretion to 
reconsider and vary a decision or order is applied with a view to ensuring that there is consistency and 
predictability in the Commission‘s decision-making. For a reconsideration to proceed, the reconsideration 
applicant is required, on a prima facie basis, to meet one or more of the following criteria: 
 

1. An error in fact or law; 
2. A fundamental change in circumstance or facts since the decision; 
3. A basic principle that had not been raised in the original proceedings; or 
4. A new principle that has arisen as a result of the decision. 

 

The JIESC request does not address the normal Commission criteria for reconsideration, except for the reliance on 
Section 89 of the Act. That is, the JIESC request implies that the Commission made an error in law by not using 
Section 91(1) to determine whether interim rate relief was appropriate. 
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The Commission has, on occasion, used Section 91(1) for the purpose of setting interim rates.  However, as 
participants are aware, the more ordinary course or practice has been for the Commission to use Section 89 to 
approve interim rate increases.  The use of Section 89 to approve interim rates was discussed at the pre-hearing 
conference held on January 14, 2004 and was supported by counsel for the Commission, the Utility and BCPIAC.  
Its validity in these circumstances and whether it improperly overrides Section 58(1) is a question of law, not a 
question of fact, and has not previously been challenged by any participant.   
 
The Commission does not grant interim increases merely as a convenience to the utility.  The Commission 
considered the comments concerning process made at the pre-hearing conference but determined that it continues 
to be appropriate, in this instance, for the Commission to follow its practice of granting the requested interim 
relief under Section 89 without a process or further input from participants.  The Commission considered that BC 
Hydro had put forth prima facie evidence that the relief should be granted and the Commission notes, particularly, 
that the interim award is subject to refund, with interest, after a hearing.  As noted by participants at the pre-
hearing conference, the Commission cannot and should not fully examine all the issues in a utility rate application 
prior to granting interim relief.  While a number of intervenors supported a limited process with respect to the 
interim, it was also emphasized that it is important to BC Hydro customers to have as much notice as possible as 
to the interim rates to be approved by the Commission.  
 
JIESC’s request for review and variance of Commission Order No. G-8-04 is denied. 
 

 Yours truly, 
 
 Original signed by: 
 
 Robert J. Pellatt 
 
cc: Mr. Richard Stout 

Chief Regulatory Officer 
British Columbia Hydro and Power Authority 

 
Registered Intervenors 

 (BCH04RR-RI) 








