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IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and
An Application by British Columbia Transmission Corporation

for a Certificate of Public Convenience and Necessity
for the Columbia Valley Transmission Project

BEFORE: M.R. Harle, Panel Chair/Commissioner
LA. O’Hara, Commissioner September 3,2010
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
WHEREAS:

A.  OnlJanuary 22,2010, the British Columbia Transmission Corporation (BCTC) applied (the Application), pursuantto
sections 45 and 46 of the Utilities Commission Act, RSBC 1996, c. 473 (the Act), to the British Columbia Utilities
Commission (the Commission)for a Certificate of Public Convenienceand Necessity (CPCN) to constructand operate
the Columbia Valley Transmission Project (CVT Project) as described in the Application;

B. BCTC proposed the CVT Projectin order to meet the immediate load growth as well as load growth forecastover a 30-
year periodinthe upper Columbia Valley region;

C. By Order G-18-10 dated February 8, 2010, the Commission established a Procedural Conferencein Vancouver, BC on
March 17, 2010 to seek input on the regulatory process for the review of the Application;

D. The Procedural Conference took placeinVancouver on March 17, 2010;
E. By Order G-54-10 dated March 24, 2010 the Commission, among other matters, established a written public hearing
process for the review of the Application and a Regulatory Timetable thatincluded a Workshop and Community Input

Session, to take placerespectively on April 14 and 15,2010 in Invermere, BC;

F. By letter alsodated March 24,2010, the Commission provided information onthe Community Input Sessionand
advised that the Session would be held if four or more presenters registered for the evening Session by April 12, 2010;

G. By letter dated April 13,2010, the Workshop and Community Input Session were cancelled as notenough participants
hadregistered with the Commission;
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H. By Order G-71-10 dated April 15,2010, the Commissionissued a Revised Regulatory Timetable inresponseto a
request by the Ktunaxa Nation Council for a change to the Regulatory Timetable;

On April 20,2010, BCTC filed the Toby Creek Diversion Supplement to the Application (theSupplement together with
the Application, now collectively the Application);

J. The CVT Project has an estimated total capital costofapproximately $154.1 million, and consists of construction and
operation of the following, all of whichis further describedinthe Application:

a) anew 230kV transmissionline,approximately 112 kmin length generally following Route Corridor Busingthe
Moonraker West Route andthe Toby Creek Diversion route;

b) anew substation (referred to as the Kicking Horse Substation);

c) anew 69kV transmissionlineapproximately 3 kminlength, as follows:

i Segment 1, usingthe South Crossing ofthe Columbia River as describedinthe Application;

ii. Segment 2, usingthe route described in BCTC’s responseto the BC Old Age Pensioners Organization

Information Request 1.9.1;

d) related upgrades at existingsubstations in Cranbrook, Invermereand Golden;

K. By Order G-94-10 dated June 2, 2010, the Commission further revised the Revised Regulatory Timetable to extend the
time for the filing of the Ktunaxa Nation Council’s Information Requests;

L On June 3, 2010, the Clean Energy Act, SBC 2010, c. 22 (CEA), received Royal Assent. Pursuantto Part7 of that CEA, all
of BCTC’s interests in the Applicationandinthe CVT Projecthave been transferred to and became vested in the British
Columbia Hydro and Power Authority (BC Hydro) as of July 5, 2010;

M  Pursuantto the Revised Regulatory Timetable, BCTC filed its Final Submission onJune 10, the Interveners filed their
Final SubmissionsonJune 17 and BCTC filed its Reply on June 24, 2010;

N. The BCTC Final Submission anticipated that the Commission’s decision on the Application would not be made before
the coming into force of Part7 of the CEA and requested thatifthe decision was madeafter that date, the CPCN
should be issued in the name of BC Hydro;

0. The Commission Panel has reviewed and considered the Application, theevidence and the submissionsand has
determined, as set out inthe Reasons for Decision attached as Appendix A to this Order, that the CVT Projectisinthe
publicinterestandthat a Certificate of Public Convenience and Necessity should be issued to BC Hydro for the CVT
Project.
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NOW THEREFORE pursuantto sections 45 and 46 of the Utilities Commission Act the Commission orders that:

1. A Certificateof Public Convenience and Necessity is granted to BC Hydro for the entirety of the CVT Projectas
described inthe Application.

2.  BCHydro shall filewith the Commission quarterly progress reports on the CVT Project showing planned versus actual
schedule, planned versus actual costs,and any variances or difficulties that BC Hydro may be encounteringin
implementing the Project. The quarterly progress reports will befiled within 30 days of the end of each reporting
period.

3. BCHydro shall filewith the Commission within six months of the end or substantial completion of the CVT Project, a
Final Report that provides a complete breakdown of the final costs of the CVT Project, compares these costs to the
costestimate, and provides a detailed explanation and justification of all material costvariances.

4. The format and content of the quarterly reports andthe final reportwill be determined by BC Hydro inconsultation
with Commission staff, or by determination of the Commission.

DATED at the City of Vancouver, inthe Province of British Columbia, this Third day of September 2010.

BY ORDER

Original signed by:

M.R. Harle
Panel Chair/Commissioner

Attachment

Orders/C-5-10_BCH-BCTC_ColumbiaValley Transmission Reasons
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IN THE MATTER OF

BRITISH COLUMBIA TRANSMISSION CORPORATION
CERTIFICATE OF PuBLIC CONVENIENCE AND NECESSITY
FOR THE COLUMBIA VALLEY TRANSMISSION PROJECT

REASONS FOR DECISION

September 3, 2010

BEFORE:

M.R. Harle, Panel Chair/Commissioner
L.A. O’Hara, Commissioner
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1.0 INTRODUCTION

11 The Application

On January 22,2010 the British Columbia Transmission Corporation (BCTC) filed an application (the Application) with the
British Columbia Utilities Commission (Commission) pursuantto sections 45 and 46 of the Utilities Commission Act RSBC
1996, c. 473 (UCA) for a Certificate of Public Convenienceand Necessity (CPCN) for its Columbia Valley Transmission (CVT)
Project. BCTC filed a Supplement to the Application on April 20,2010 for a proposed Toby Creek Diversion alternative
route. In this Decisionreferences to CVT Projector Projectincludethe Toby Creek Diversionalternative.

BCTC asserts thatthe Projectis required to serve load growth inthe upper Columbia Valleytoaddress constraints in the
existingtransmission systemservingthe area. After reviewing several alternatives,itconcludedthat the CVT Project was
the preferred solutionasiit:

e will becapableof meeting the load forecastofthe area over the 30 year planning period;

e would free transmission capacity on existing assets to meet forecastload growth at other substations for the
foreseeable future; and

e would allowsupply from Golden to backfeed the existing system inthe upper Columbia Valley during outages on
the existing system between Invermere and Radium.

On June 3, 2010 the Clean Energy Act, SBC 2010, c. 22 (CEA) received Royal Assent. Part7 of the CEA came into force on
July 5, 2010. Accordingly, BCTC'’s interestin the Application became vested inthe British Columbia Hydro and Power
Authority (BC Hydro) as of that date.

Sincethe evidence was closed and final arguments were received priorto BCTC's interestinthe Applicationvestingin BC
Hydro, these Reasons for Decision will refer to BCTC as the Applicant. The Commission Order, however, will now be issued
to BC Hydro.

Appendix 1 describes the background of the Applicationand the Order sought by the Applicant, and the regulatory process
by which the Application was heard.

Appendix 2 discusses the Commission’s jurisdiction for this Project under sections 45 and 46 of the UCA as well as the public
convenience and necessity test, whichincludes consideration of cost-effectiveness. This provides the basis for our ultimate

determination.

1.2 Key Participants

Ten registered Interveners were involved with the Application. They were:

e  BC Hydro, the owner of the transmission system;

e lLake Windermere DistrictRod & Gun Club with concerns on routing of the Project, particularlyin the Toby Creek
area;

e  Wildsightwith concerns related to the extent of public consultationsand the implications of the Project for the
development of independent power producers inthe region;

BCTC Columbia Valley Transmission Project
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e  Mr. Paul Bauman and Zehnder Farms Ltd. with concerns related to the routing of the project near Toby Creek;

e British Columbia Old Age Pensioners Organization et al (BCOAPO) representing the interests of BC Hydro’s
residential ratepayers;

e  Purcell Green Power Inc., a company involvedinthe development of a 230kV transmission linein the Invermere
area) as partof the Glacier/Howser Hydroelectric Project;and

e Three FirstNations with concerns related to environmental, social,and economic impacts of the Project, in
general, as well as specific concerns on the nature and extent of consultationsand accommodations regardingthe
impacts on First Nations rights. The three FirstNations were the Ktunaxa Nation Council (KNC); Sexqgéltkemc,
Lakes Division of the Secwepemc (Shuswap) Nation (Lakes Division);and the Métis Nation BC (MNBC). The
Shuswap Indian Band (SIB) and the Shuswap Nation Tribal Council (SNTC) alsohadinterests in the proceeding.

1.3 Key Issues

Interveners did not take exception to the fundamental need for the Project. However, a number of key issues did emerge

and were addressed duringthe proceeding. These include, for example:

e therationalefora proposed solution thatcontinues to provideelectricity to the upper Columbia Valley through a
lineup from Cranbrook, through Invermere, to the Golden area, rather than one that closes aloop such as might
existwith a routing from Mica to Golden. This longer route would likely incur higher transmission linelosses when
electricityis routed from Mica through the Okanaganand Cranbrookto Golden, than would be incurred when
takinga directroute from Mica to Golden;

e the rationalefora proposed solution thatrequires a new right-of-way on the west side of the Columbia River
rather than utilizing theexisting right-of-way on the eastside of the Columbia River;

e theinitialroutingfor the proposed solution that required two crossings across Toby Creek, thatimpacted private
property andrecreational areas, and, of particularconcern, that could seriouslyimpairthe habitatof a local
mountain goat herd; and

e the adequacy of public consultations for airing concerns regardingtherelationship of the CVT Project, the
Transmission Expansion Policy (TEP),and independent power producers (IPPs).

FirstNations identified several issuesrelated to the assessmentof Aboriginal rights claims and thelevel of consultationa nd

accommodation required by the different groups.
Such issues areaddressedin the following sections of the Reasons for Decision.
14 Overview of the Decision

Section 2 of this Decision overviews the need for the CVT Projectand its justification. Section 3 reviews the alternatives
considered to meet the need, andthe conclusionthatthe CVT Projectis the preferred alternative.

Section 4 describes the CVT Project includingits components, proposed routing, project costs and revenue requirement
impacts, and project management matters. Section 5 reflects environmental assessment, and electric and magnetic field

considerations.

Section 6 discusses public consultation and Section 7 addresses First Nations consultation matters.

BCTC Columbia Valley Transmission Project
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Section 8 reviews risk management considerations.
Section 9 summarizes our overall conclusionsand Commission determinations.

After havingcarefully considered and weighed the evidence and arguments of all parties participatingin this proceeding,
the Commission Panel concludes thatthe CVT Projectis needed to reliably serve BCTC's load inthe upper Columbia Valley
region. For the reasons givenin this Decision, we find the CVT Project to be necessaryandinthe publicinterestasitis the
most cost-effective long term solution. We also find thatpublic consultation has been adequate. We further find First
Nations consultation to be adequate to the pointof issuingthis Decision. Subjectto the directions containedin these
Reasons for Decision and the related Order, the Commission Panel grants BC Hydro a CPCN for the CVT Project.

BCTC Columbia Valley Transmission Project
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2.0 PROJECT JUSTIFICATION

Section 2 describes the present transmission supply arrangements for the upper Columbia Valley, the implications of load
growth inthe area, existing systemconstraints,and the need to address such constraints.

2.1 Load Growth

The Golden areais presently supplied by a singledistribution substationvia a 69 kVline (60L271) approximately 129 kmin
length, which originates near Invermere at the Invermere Substation. This system alsosuppliesfour other distribution
substations intheupper Columbia Valleyarea.

Two 230/69 kV transformers atthe Invermere Substation supply the upper Columbia Valleyvia 601271, as well as the area
south of Invermere to Kimberlyvia a 69 kV line (60L270). The Invermere Substationis suppliedviaa 230 kV line (2L258)
from Cranbrook Substation.

The upper Columbia Valley is forecastto experience significantload growth over the next thirty years. Itis primarily peak
load growth inthe Golden area at the end of the 69 kV radial systemthatis driving the urgency to reinforcethe
transmission system. Whilea 2007/2008 | oad forecastindicated the Invermere to Golden load supply capability would be
exceeded in2012/2013, system planningstudies nowindicatethatload growth inthe Golden area is forecastto exceed the
capability of the existing 69 kV system by the winter of 2010/2011.

2.2 Existing System Capacity Constraints

Constraints have been identified with:

e Circuite0L271;
e 230/69kV transformation atthe Invermere Substation;and

e 69/25/12kV transformation atthe Golden Substation.

As indicated above, 601271 will exceed its capacity limit by the winter of 2010/2011. If peak load levels continueto
increase, the upper Columbia Valley could experience system voltage instability; there is virtually no remaining stability
margin. Furthermore, without upgrades to line60L271,the amount of any future IPP generation north of Golden that could
potentially be connected to the Golden Substation and transmitted south to Invermere is limited.

The load supplied through line60L271 from the Invermere Substation was forecastto exceed its firmtransformation
capacity by approximately 10 percent by winter 2009/2010.

Transformer upgrades will berequired at the Golden Substation priorto 2021 accordingto recent load forecasts.
The supply of energy to the upper Columbia Valleyis viathe69 kV line60L271 from Invermere to Golden andthe 230 kV
line2L258 from Cranbrook to Invermere. Evidence indicates thatthe 230kV lineenjoys superior reliability to the 69kV line

(ExhibitB-1, p. 31). BCTC identified increasingreliability of supplyas a BCTC operational objective.

BCTC identified other approaches to alleviatethe impactof the supply constraints. These include, for example, demand
sidemanagement (DSM) and local generationinitiatives. Even with DSM initi atives, maximum supply capacity of the 69 kV

BCTC Columbia Valley Transmission Project
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lineis expected to be exceeded by winter 2012/2013. Accordingto BCTC, no alternativeenergy sourcingsolutions have
been demonstrated to be capableof providing dependable power, be economicallyfeasible, or bein service by October
2012. Indeed, a Transmission Expansion Policy studyinresponsetoa directiveinthe July 10, 2008 Commission Decision on
BCTC’s F2009-2018 Capital Plan examined projects thatcould integrate potential IPPs within the region. It concluded that
all three TEP alternatives examined fail to demonstrate a positiveratepayer benefit, but a “decision to proceed with a
transmission systemupgrade to meet projected electricity demand inthe Golden area does not undermine potential future
investment ina TEP project.” (ExhibitB-1, Appendix D, p. 4)

BCTC asserts thatthere is the need to resolvethe constraints of the existing transmission systemand meet the planning
objective of enhancingreliability atthe earliestpossiblein-service date.

No Intervener challenged whether BCTC adequately demonstrated the need for a project to meet the pending supply
constraints to the upper Columbia Valley. BCOAPO submits that “BCTC has adequately demonstrated the need to improve
the supply capability to the Golden area.” However, BCOAPO also submits that “the appropriatetreatment for DSM inload
forecasts used for planning purposes requires more consideration,” and this should beaddressed in a future Capital Plan
review. (BCOAPO Argument, p. 4)

Several Interveners expressed concerns with the nature and adequacy of consultationrelated to the Project. For example:

e Chief Nelson Leon, Chief of the Adams Lake Band (representing the Lakes Division of the Secwepemc Nation, which
includes the Neskonlith, Splatsin,and Adams Lake Indian Bands) stated: “... | have no doubts that there is the need
for more efficientdistribution of electricity within our territory, that the growth and promotion of economy and
industryis tied to that, that | don’t believe that the economic interests should outweigh addressingtheaboriginal
interestintitle.” (T1:27).

e  Wildsight, whilenot directly challengingtheevidence that has been provided regardingthe concerns with supply
capacity for the upper Columbia Valley, expressed a concern that “BCTC did not present and make clear all
relevant knowledge relating to the project to the public. Wildsight submitted that “...a formal extension to the
project’s approval period be granted and more public consultations on IPP development and the cumulative
impactboth ecologicallyandsociallyisrequired.” (Wildsight Argument, Section 5)

Such concerns will bediscussedin Section 6.0 Public Consultation, and Section 7.0 First Nations Consultation.

23 Commission Determination

The Commission Panel accepts BCTC’s evidence that the load in the upper Columbia Valley is growing and that the
capacity constraints on the existing transmission system need to be addressed. We concur with BCOAPQO’s view that the
treatment of DSM inload forecasts used for planning purposes should be carefully consideredin a future Capital Plan
review.

BCTC Columbia Valley Transmission Project
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3.0 PROJECT ALTERNATIVES

Section 3 identifies three alternatives considered as potential solutions to meet the transmission system needs for the
upper Columbia Valley. It sets out the criteria used to evaluate the options, outlines the evaluation of the options against
the criteria,and describes the preferred alternative.

3.1 The Alternatives

BCTC identified three possiblealternatives for addressing the system capacity constraintsin theupper Columbia Valley. In
identifyingthese options,itconsidered supply capability, reliability, financial factors, design requirements for a substation
and the right-of-way corridor, environmental impacts, and input from the general public and First Nations. Several other
alternatives were dismissed because of their inability to providereliable capacity to meet long range supply requirements
or arenot considered cost-effective. The three alternatives are:

1. constructa new 138 kV transmission linefromInvermere to Golden, approximately 120 kmin length;
2. constructa new 230kV transmission linefromInvermere to Golden approximately 120 km inlength; and
3. constructa 138 kV transmission linefrom Mica to Golden approximately 220 km in length.

Each of these alternatives requires a new substation inthe Golden area (the Kicking Horse Substation)and a new 69 kV line
to interconnect the new substation to the existing Golden Substation.

Alternative 1 — 138 kV Transmission Line from Invermere to Golden

This option consists of a radialtransmission linefrom Invermere to the Golden area. It will meet the upper Columbia Valley
load requirements for the next 30 years under normal conditions and duringcritical transformer outages. Itreduces line
losses and improves systemreliability as compared to the existing 69 kV transmission line. Ithas no capability to meet
demands of any additional load growth beyond the 30-year period. ltcarries a present valuecostof $114.6 million.

Alternative 2 — 230 kV Transmission Line from Invermere to Golden

This option also consists of a radialtransmission linefrom Invermere to the Golden area. It will meet the upper Columbia
Valley load requirements for the next 30 years under normal conditions and duringcritical transformer outages. It reduces
linelosses and improves systemreliability as compared to the existing 69 kV transmission line. Italleviates existing system
constraints. Itprovides a stronger system at Golden with higher fault levels and improved voltage regulationin comparison
with the other alternatives and the existingsystem. Itis alsoableto provide foran additional 17 MVA of load growth at the
Golden Substation beyond the 30-year planningperiod. It carries a presentvalue cost of $115.6 million.

Alternative 3 — 138 kV Transmission Line from Mica to Golden

This option would closea transmission loop starting at Mica by connecting Mica to Golden. It will meet the upper Columbia
Valleyload requirements for the next 30 years under normal conditions and duringcritical transformer outages. It reduces
linelosses and improves systemreliability as compared to the existing 69 kV transmission line. This option would require a
new 500/138 kV switchyard ator near the Mica Substation. It has no capability to meet demands of any additional load
growth beyond the 30-year period. Itcarries a presentvaluecost of $186.1 million.

BCTC Columbia Valley Transmission Project
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Other

A number of other supply configurations weresuggested by the Commission and Interveners duringthe Information
Request process. These have been dismissed by BCTC as not providing adequatetransfer capacity for longterm needs,
addressingreliabilityimprovements, or yielding significantcostbenefits. Also, certain other suggestions could compromise
sensitiveenvironment.

3.2 Alternatives Evaluation Criteria

Both financialand non-financialfactors havebeen considered by BCTC inevaluatingthe alternatives. Financialanalysisis
based on the present valueof lifecycle costs of each alternative. Such costs includecapital costs, operatingcosts,andline
losses over the study period.

Other factors considered includetechnical capability, reliability outcomes, transmission energy losses, operational and
performance impacts, environmental, and social considerations.

33 Evaluation of Alternatives and the Preferred Alternative

The Lake Windermere District Rod & Gun Club questions why Alternative 2 is preferred over Alternative 3 “...we would ask
why the route from Invermere to Golden was chosen when the generating source of the power isjustashortdistanceaway
to the North, Mica Dam, Revelstoke Dam, and other dams alongthe Columbia. Alinefrom the sourceto Golden of approx
100 km. with a lineloss of X% per kilometer over a linea existingline[sic] west through the Okanagan, then backeast
through the west Kootenay, to Cranbrook, then north to Invermere, then the new proposed lineto Golden, a total of over
1,000 [sic] with a lineloss of X% per kilometer would surely be much more power efficientover a very few years and with
our present power saving programthis should be a firstchoice.” (ExhibitC1-1) It further does not consider Alternative 2
the best option for several reasons, including onethat the Projectis: “A very round about of approximately 700 kms where
the Mica to Golden route would be only 220 kms. At .9 kw per km power losses this would be a very inefficientline (over 3
times the lineloss) compared to the other option.” (ExhibitC1-4)

Wildsightsubmits thatthe three alternatives consideredinthe Applicationrelateto informationthatwas not adequately

canvassed through public and community consultations prior to the filing of the Application, particularlyinrelation to IPP
development. As noted inSection 2.2 above it, therefore, seeks further public consultations. This requestis addressedin
Section 6.0.

BCOAPO submits that “BCTC has adequately canvassed the range of potential alternatives.” (BCOAPO Argument, p. 4)

Other Intervener comments on the alternatives being considered only relate to the nature and adequacy of FirstNations
consultations. Theseare addressedin Section 7.0.

WhileAlternative 1 has a total project costslightly lower than Alternative 2 ($114.6 millionvs.$115.6 million), Alternati ve 2
has a significantly lower capacity cost/MVA (1.30 vs. 1.55) (Exhibit B-1, p. 40). Furthermore, Alternative 2 is ableto provide
more capacity to meet unexpected growth requirements, while Alternative 1 is not. Also, Alternative 1 will requirean
additional expenditure of $8.4 millionin 2037 which is avoided with Alternative 2.

Alternative 3 is significantly more costly than either of the other alternatives.

BCTC Columbia Valley Transmission Project
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Whileall three alternatives havethe ability to meet load forecastrequirements, only Alternative 2 is ableto supply for
growth beyond the study period,and only Alternative 2 is ableto meet higher growth scenarios ass essed under load growth

rate sensitivity analysis.

Further, Alternative 2 has greater capacity than Alternative 1 to supply Columbia Valley communities south of Golden
during outages between Invermere and Radiumbecause of backfeeding capability fromthe Golden Substation. Alternative
2 has the highestreliability resulting fromlowest projected failurerates and unavailability compared to other alternatives.
Alternative 3 is deemed to have the lowest reliability dueto the transmission linetraversingrugged, remote terrainand

exposure to extreme weather conditions.

Since Alternative 3 is both significantly longer than Alternatives 1 and 2 and it traverses significantly morerugged and
remote terrain,itis likely to encounter greater constructionrisks, giveriseto more publicand FirstNations concerns,and

entail more environmental concerns.

Operationally, Alternative 2 avoids bringing a third voltage level into the region (138 kV) and provides a higher faultlevel

andimproved voltageregulation.

BCTC has concluded that on the basis of financial, technical,and all other considerations Alternative2 —the new 230kV line
from Invermere to Golden — is the preferred alternativeto meet load growth inthe upper Columbia Valleyandto relieve
constraints onthe existingtransmission system. Accordingto BCTC, it provides greater capacity to transmitpower to the
Golden area, enhances reliability, provides higher faultlevel and better voltage regulation,and has a relatively attractive

financial cost.

BCOAPO submits that “itis reasonableto adopt Alternative #2 based on its superior performance interms of reliabilityand
longterm supply capability.” (BCOAPO Argument, p.5)

34 Commission Determination

The Commission Panel accepts BCTC's assessmentof the various alternatives to address capacity constraints in the upper
Columbia Valley. We accept that Alternative 2 provides improved system reliability and the ability to accommodate future
growth better than Alternative 1 for a relatively modest additional cost. While Alternative3 may have attractive
characteristics, we acceptthat itis significantly more costly, represents major additional projectrisksas well as operati onal
challenges due to severe terrainandits remote location.

Accordingly, we determine that Alternative 2, the new 230 kV transmission line from Invermere to Golden, is the most
cost-effective solution. We alsonote that itis notinconsistentwith the Transmission Expansion Policy and potential IPP

development inthe region as is discussed laterin Section 6.0

BCTC Columbia Valley Transmission Project
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4.0 THE COLUMBIA VALLEY TRANSMISSION PROJECT

Section 4 more fully describes the Columbia Valley Transmission Project, the preferred alternative, which the Panel has
determined in Section 3.4 to be the most cost-effective solution. Itsets out the Project components andinfrastructure,
discusses various routing considerations, reviews projectcosts and financialimpacts, and describes project management.

4.1 Project Components

The CVT Project consists of a new approximately 112 km 230kV transmission linestartingatthe existingInvermere
Substation andtravelling north on the west side of the Columbia River to the new KickingHorse Substation. A three km
long 69 kV circuittakes the new energy supply acrossthe Columbia River to the existing Golden Substation. The Golden,
Invermere, and Cranbrook Substations will also requireupgradingtoaccommodate the new 230 kV line, the proposed
KickingHorse Substation,and the new 69 kV transmission line.

The new 112 km 230 kV transmission linewill usestandard wooden H-frame structures. It will requirea dedicated right-of-
way for reliability and safe operation and maintenance of the line. The right-of-way will beapproximately 40 to 50 meters
wide to accommodate construction and operation.

The new Kicking Horse Substationis located to help minimizethe total length of transmission lines. Itis required because
the existing Golden Substation cannotaccommodate the 230kV voltages. The substation will provide the 230/69 kV
transformation required to supply the Golden Substation. The proposed configuration has been designed to satisfy N-1
planningcriteriaduring peak load conditions. Thelocation of the substation considered such factors as land tenure type,
location of existing distribution lines, appearanceimpacts, noise or electrical effects, publicand sitesecurity,and nearby
telecommunications facilities.

The three km 69 kV linehas taken account of the proposed length of the line, potential impacts to customers and to the
Town of Golden during construction,impacts to a nearby CP Rail Yard,and environmental and costs concerns.

4.2 Routing

The New 112 km 230 kV Transmission Line

The new 230 kV transmission linerequires a dedicated right-of-way for reliability and safe operation and maintenance.
Several possiblerouting options were considered including a dedicated right-of-way on the east side of the Columbia River.
This would have required passingthrough a First Nations Reserve and Kootenay National Park, as well as expansion of the
existingright-of-way over privatelands. This would havetriggered a formal assessmentunder the Canadian Environmental
Assessment Act, and extended negotiations and discussions thereby compromising the Projectscheduleand requiredin-
servicedate. Italsowouldhaveadverse impacts for the touristarea at Radium Hot Springs,and give riseto reliability
concerns due to the risks of forest fires, avalanches, and the steep rough terraininthe area. Given these factors, routingon
the east side of the Columbia River has not been pursued anda number of routing options onthe west side of the Columbia
River have been considered.

The west side of the Columbia River offered routes which took into accountconsiderations such as thefact that the areais
mainly Provincial Crown land; there are some existing transmission rights -of-way; parts of the area have been logged,
includegrasslands,and havebeen impacted by recreational use; there are numerous access trails;and the terrainis
moderate for construction, operation,and maintenance of the transmission line.
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Three potential options were considered on the west side of the Columbia River. In developing these, BCTC sought to avoid
potential adverse environmental, public,and First Nations impacts. As a resultof public consultations, one proposed option
was discarded early because of potential impacts on this environmentally sensitivearea. The other two options initially
proposed crossing Toby Creek twice near Invermere, one of which was in the vicinity of the habitatfrequented by a small
herd of mountain goats.

After receivingboth written and oral inputfrom the FirstNations, Interveners, andinterested parties insubmissionsand
through consultation, BCTC modified the Application with the Toby Creek Diversion Supplement. This proposed a route
that avoided crossing Toby Creek and did not disturb the mineral lick habitatof the mountain goat herd. Takingaccount of
technical, environmental and cost factors, together with results of public and First Nations consultations, BCTC deemed the
proposed Toby Creek Diversionroute as preferableto that which had been originally proposed.

One of the remainingroute options (Corridor A) was discarded becauseit:

e required acquisition of more right-of-way;

had greater engineering requirements for topography, conductor loading, and right-of-way preparation;

e didnot offer the same potential to avoid impacts on recreational lakes;and

did not lenditselfto the samepotential to assess archaeological impacts.

Routing utilizing the Moonraker west Corridor and the Toby Creek Diversion became BCTC’s preferred corridor for the new
230kV transmission line.

The New 69 kV Transmission Line

Several options were considered for the routing of the 69 kV transmission line between the new KickingHorse Substation
andthe Golden Substation. Factors consideredin assessingthese options included capital cost, the potential impactto the
Columbia River, the location of a crossing of the Columbia River, operations of the Town of Golden Airport, the CP Rail
crossing, potential impacts on existing customers, distance of the proposed location of the new Kicking Horse Substation
from the Golden Substation,impactto privateproperties, constraints imposed by the existing distribution system, and the
ease of construction.

The preferred route has been selected because, whilehavingsimilarenvironmental, physical,and costassessments as other
alternatives, italso enjoys supportofthe Town of Golden, CP Rail,and the Ministry of Transportation and Infrastructure.

4.3 Project Costs and Revenue Requirements

The capital costestimatefor the CVT Project is $154.1 million. This includes engi neering, procurement and construction,
property acquisition, contingency and overheads, interest during construction, and inflation adjustments. Itincludes
regulatory, legal,and environmental reviews, and public consultation. Itincludes First Nations consultation, including
capacity fundingengagement costs;it does notincludeimpactmanagement and benefits agreement (IMBA) costs.

This costtranslates toa forecast$18.2 millionin F2014 or .60 percent on BC Hydro’s annual revenue requirement, or a
present valuerevenue requirement impactof $193.8 millionand .41 percent on the BC Hydro revenue requirement.
(Exhibit B-1, Appendix E, pp. 9-10)

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 14 of 44

4.4 Project Management
BCTC has identified various risks that potentially impactthe completion of the Project. These include projectschedule
delays, costuncertainties, and construction and procurements risks. Ithas developed various plans for managingand

mitigating each of these risks. ltproposes to provide the Commission with quarterly reports in a format prescribed by the

Commission.

At this stage, the procurement strategy for the CVT Project is to award fixed price contracts for construction work based on

a public competitive bidding process.
45 Other Observations

BCOAPO submits that “the modified Route Corridor B [as proposed by BCTC] represents a reasonablebalanceof cost,
technical,and publicinterestconsiderationsand should beaccepted.” (BCOAPO Argument, p. 5)

The KNC identified certain matters inrespect of projectrouting but not on the technical components or costs of the Project.

No other Intervener has commented on the technical components, routing, or costs associated with the CVT Project.

BCTC Columbia Valley Transmission Project
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5.0 ENVIRONMENTAL ASSESSMENT, ELECTRIC AND MAGNETIC FIELDS

Section 5 addresses environmental assessment, electric and magnetic field considerations.

5.1 Environmental Assessment

The CVT Project as proposed does not requirean environmental assessmentunder either the Environmental Assessment

Act (BC) or the Canadian Environmental Assessment Act.

However, BCTC commissioned an environmental assessmentof the Project to provide an environmental review of the
Project in compliance with the Commission’s CPCN Guidelines. The purpose of the assessmentwas to identify whether
various routing options or substation sites under consideration would have adverse effects on the environment or the

public, takinginto account potential mitigation strategies.

The assessmentconsidered the potential effects of the CVT Project on fish, fish habitatand aquatic resources, wildlifeand
wild life habitat, vegetation, land use, aesthetics, socio-economics and communities, and archaeological resources. It
proposed measures to avoid, reduce, or otherwise mitigate potential adverse effects of the Project components.
Construction, operation, and maintenance phases of the Projecthave been considered. The assessmentconcluded that the
CVT Project is unlikelytoresultinsignificantadverse environmental effects with the implementation of recommended
mitigation measures.

Several Interveners andinterested parties had expressed concerns over the initial routing proposed for the approximate
120 km 230kV transmission line, particularlyin the Invermere and Toby Creek areas because of wildlife, habitat,and
aesthetic concerns. These have largely been relieved with the Toby Creek Diversion. For example, Lake Windermere
DistrictRod & Gun Club states: “We would liketo state that we arepleased that the Toby Creek alternateroute was dealt
with and approved to protect the wildlife especially the mountain goats” (Exhibit C1-6, p. 1); and Paul Bauman states that “I
would liketo express my satisfaction with the Toby Creek Diversion as describedinthe 20 April 2010 Supplement.”

(Exhibit C4-5)

The KNC expressed its view that environmental impacts will be medium to high consideringthat “(a) the impacts will
generally be permanent; (b) mitigation measures will reduce, but not eliminate, projectimpacts to riparian areas, fish
habitats and populations, noxious weed ingress, loss of traditional use plants, and wildlife,and associated Ktunaxa
harvestingrights...” (ExhibitC7-4, p. 2)

The KNC acknowledges that, “While consultation [between BCTC and BC Hydro, and the KNC] is far from complete, ithas
been helpful inidentifying potential project impacts on Ktunaxa interests, including Ktunaxa Titleand Rights,and initiating
discussions regarding possible mitigation and other accommodation measures.” However, the KNC also states: “Further
work is requiredin order to supportconsultation generally and, more specifically, site-specificdeterminations of potential
project impacts on Ktunaxa traditional and currentuses.” (ExhibitC7-4, p. 2) The adequacy of the consultation efforts with
the KNC is discussed further in Section 7.0.

BCTC has committed to continuingto work with the KNC on issues related to the impactof increased access on wildlife
habitatand populations, on concerns related to riparian areas, on the archaeological impactassessment, and on the

environmental management plan.
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The Lakes Division observed that, “Suffice to say that many environmental impacts will befelt as a resultof this project,
some of which have had proposed mitigative measures proposed to lessenthe net impact. We do not have the resources
to re-analyzethis ... However we do believe that each impactcould be temporarily dealtwith by ensuring No Net loss of
habitatand way of lifefor All our Relations (e.g. a tree for a tree, a stream fora stream).” (ExhibitC8-3, p.5) The adequacy
of consultation with the Lakes Division on such matters is addressedin Section 7.0.

5.2 Electric and Magnetic Fields

Itis BCTC's evidence that expected levels of electric and magnetic fields (EMF) of the CVT Project fall well under accepted
guidelines. No Intervener has taken exception to this evidence.

5.3 Commission Determination

The Commission Panel accepts BCTC’s evidence that the CVT Project is unlikely to resultin significant adverse
environmental effects with the implementation of recommended mitigation measures, and that expected levels of
electric and magnetic fields (EMF) of the CVT Project fall well under accepted guidelines. BCTC’s modification of the
proposed projectrouting with the Toby Creek Diversionwas animportantconsiderationin this determination.
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6.0 PUBLIC CONSULTATION

Section 6 describes how BCTC has addressed requirements for public consultation. Itdescribes the stakeholders identified,
public consultation activities,and issuesand concerns raised.

By Order G-50-10 the Commissionissued new guidelines on March 18, 2010 to assistutilities applying for a Certificate of
Public Convenience and Necessity (Guidelines).l Although the information requirements regarding public consultation have
not materially changed sincethe previous guidelines were issued in 2004, the 2010 CPCN Guidelines aremore descriptive.
Accordingly, the Commission Panel willrely onthe Guidelines to assess theadequacy of public consultation activities of
BCTC with respect to the CVT Project.

Under the Guidelines CPCN applications should contain thefollowinginformation regarding public consultation:

(i) Overview of the community, socialand environmental settingin which the projectand its feasiblealternatives
will be constructed and operated, and of the public who may be directlyimpacted by the project andits feasible
alternatives;

(ii) Description of the information and consultation programs with the public,includingthe organizations, agencies
andindividuals consulted, the information provided to these parties,and a chronology of meetings and other
communications with members of the public and their representatives. This includes consultation with both the
public who may be directly impacted by the projectand the public thatmay experience impacts on their rates
andservice;

(iii)  Description of the issues and concerns raised during consultations, the measures taken or plannedto address
issues or concerns, or an explanation of why no further actionis required to address anissueor concern;

(iv) Identification of any outstandingissues or concerns;and

(v) Applicant’s overall assessmentas to the sufficiency of the public consultation process with respectto the
project, in the context of the decision whichis beingsought from the Commission.

(Order G-50-10, Appendix A, p. 8)

6.1 Key Stakeholders
At the outset, BCTC identified the following key stakeholder groups:

e Community organizations, environmental/recreational organizations and user groups, as well as the general public
inthe Project area;

. Property owners along proposed routing options;

e  Chairs, Area Directors and staff of the Regional District of East Kootenay and the Columbia Shuswap Regional
District;and

e  Mayors, councillors and staff of Town of Invermere, Village of Radium Hot Springs, Town of Golden and
Community of Field, as well as Members of the Provincial Legislative Assembly.

(ExhibitB-1, pp. 112-113)

! 2010 Certificatesof Public Convenience and Necessity Application Guidelines, Order G-50-10, March 18, 2010.
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Active Interveners representing some of the above groups included the Lake Windermere District Rod & Gun Club,
Wildsight, Paul Bauman and Zehnder Farms Ltd.

6.2 BCTC Public Consultation Activities

BCTC developed a comprehensive public consultation plan for the CVT Project. To reach the communities inthe vicinity of
the Project BCTC used various means such as direct mailing, meetings, Open Houses, newspaper advertisements, and the
creation of a website. BCTC sent notices to 6,142 residents, businesses,andinstitutionsin ninecommunities and letters to
all 63 individuals or companies who have Crown land tenures and/or licenses alongthe proposed route corridor. All 43
property owners identified for Corridors Aand B were directly contacted by the properties representative. Finally, BCTC
sent letters to 42 property owners inthe Town of Golden specifically to provideinformation aboutthe proposed route for
Segment 2 of the 69 kV transmission linethrough Golden. (ExhibitB-1, pp. 109-110,114-123, Appendix P, BCUC 1: 1.44.2
and 144.3)

6.3 Issues and Concerns Raised

The singlemost contentious issuewas the proposed route crossingin the vicinity of salt/minerallicksimportanttoa small
herd of mountain goats on the west side of the Toby Creek Canyon. Furthermore, BCTC’s initial proposalincluded two Toby
Creek crossings. Inresponseto these concerns, BCTC committed to reviewinga particularalternative route that would
avoid the Toby Creek crossings. Consequently, BCTC filed a Toby Creek Diversion Supplement on April 20, 2010.
(ExhibitB-6).

Another concernraised was the possibility thatthe transmission lineright-of-way could facilitateincreased access to certain
areas alongthe proposed route thereby increasing human disturbancetothose areas. To mitigate this concern, BCTC
intends to use existingaccess and trailsas much as possibleand maintain natural barriers to limitaccess.

Some members of the public were concerned that the transmission linewould hamper recreational activities. BCTC's
responsewas to reroute the corridor around the Moonraker Trails and Cedar Lakes recreational areas to keep the proposed
230kV transmission line further west of these areas and thereby to avoid anyimpacton the key recreational areas.
(Exhibit B-1, pp. 125-138)

Wildsightsubmits thatthe Application contains information thatwas not presented at the Open House consultations;
namely, information pertaining to potential IPP development inthe Northern Selkirk region, which would open up a new
geographical area of concern. Wildsightfurther alludes to the juxtaposition of information thatwas presented to the public
within the CVT Project description versus the Transmission Expansion Policy. Wildsight notes that the CVT Project
description makes no mention of the fact that the linewould be used for IPP development, whilethe TEP report highlights a
possiblesecondary function of the CVT line. Therefore, Wildsightsubmits “...if the knowledge that the CVT linewill beused
for a secondary function exists, and the stated ProjectJustification does notunderscore the fact of the dual useof the line,
then full disclosure of the project has not been made known andthe adequacy of public consultationisinsufficient.”
(Wildsight Argument, para 7)

In Reply, BCTC submits that Wildsight's suggestion regardingthe new geographical area of concernisincorrect. BCTC
points out that the proposed transmission linewillincreasethe capacity of the transmission systemto transfer electricity to
or from Golden and that it will notextend the system any further north. With regardto the Transmission Expansion Policy,
BCTC submits that Wildsighthas notbeen deprived of an opportunity to canvass therelationship between the TEP, IPPs,
andthe CVT Project. BCTC notes thatthe TEP is on the publicrecord, that all Interveners including Wildsight received
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explicitnotice of the consideration of TEP in the evaluation of alternatives for the CVT Project, and that the relationship of
IPP development to the CVT Project was discussedin public consultation. Insummary, BCTC submits that Wildsighthad
sufficient notice of the consideration of TEP, has had an opportunity to canvass issues of concern through the information
request process and the filing of evidence. (BCTC Reply, pp. 2-7)

6.4 Commission Determination

The Commission Panel firstnotes that the Workshop and Community Input Sessionithad plannedto conduct atInvermere
were cancelled becausean insufficientnumber of participants had registered. The Panel believes that this low level of
interest inthe community atleastpartially reflects positively on BCTC’s efforts to resolveand/or mitigate issues and
concerns expressed by stakeholder groups. Especially, the Toby Creek Diversion plan has been welcome.

Withregard to the submission of Wildsight, the Commission Panel finds that Wildsighthas misunderstood thelinkage
between this CPCN Application, the TEP, and IPP development and is persuaded by arguments put forward by BCTC. The
TEP was developed to specifically address transmission expansionin anticipation of demandin responseto Special
Direction 9. The primary purposefor TEP analysisinthe CVT Project context was to ensure that the transmission system
was neither underbuiltnor over-builtvis-a-vis anticipated need. Ultimately, the purpose of the CVT Projectis to meet the
identified needs inthe upper Columbia Valley. The Panel also notes that since Wildsight’s registration as an Intervener on
February 9, 2010, it has had the opportunity to participate by way of information requests and the filing of evidence, and
final argument.

Insummary, the Commission Panel finds BCTC developed and executed a comprehensive public consultation plan for the
CVT Project and has been responsiveinterms of measures taken or has plans toaddress issues or concerns expressed by
stakeholders. The Panel finds that the overall public consultation efforts have been adequate. We further find that the
public consultation plan adopted by BCTC also meets the requirements of the Guidelines.
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7.0 FIRST NATIONS CONSULTATION

Section 7 describes the nature and adequacy of consultations with First Nations. Itcovers the responsibilities for First
Nations consultation, the Commission’s duty to assess theadequacy of consultation, the criteria by which consultationis
assessed,and BC Hydro’s consultation approach. ltreviews consultation activities with various relevantFirst Nations
entities including the Ktunaxa Nation Council, Shuswap Indian Band, Shuswap Nation Tribal Council, Sexgéltkemc - Lakes
Division of the Secwepemc Nation, and Métis Nation BC.

On March 18, 2010, by Order G-51-10, the Commissionissued First Nations Information Filing Guidelines for Crown Utilities
which outline the informationto be filedina CPCN application by BCTC or BC Hydro.2 The Commission Panel has used
these Guidelines to assess the completeness of information filed by BCTC in respect of its First Nations consultation
activities for the CVT Project.

71 Division of Responsibilities for First Nations Consultation

As of the date of the hearing of this Application, BCTC and BC Hydro were parties to an Asset Management and
Maintenance Agreement signed in2003. The agreement gave BC Hydro the responsibility for First Nations consultation
with respect to the transmission system. (ExhibitB-3, p. 139) Although BCTC was responsiblefor the Project as a whole,
engaged with FirstNations at various times on the CVT Project, and had ultimate responsibility for the adequacy of
consultation for the CVT Project, BC Hydro undertook the consultation activities. This division of responsibility was
communicated by letter to all FirstNations identified as potentially affected by the Project. Notwithstandingthis,as
indicatedin Section 1.1, BCTC's interest in the Application becamevested in BC Hydro as of July 5, 2010.

7.2 The Commission’s Duty to Assess the Adequacy of Consultation
Withregard to the Application,the Commission mustdetermine three issues relatingto First Nations consultation:

1. whether BCTC and BC Hydro, as Crown Corporations, owe a duty to consultto anyor all of the First Nations who
saythey are adversely affected by the Project;

2. ifa duty to consultexists, whatis the extent of that duty; and

3. ifa duty exists, have BCTC and BC Hydro adequately fulfilled their duty to consultthe FirstNations who may be
adversely affected by the CVT Project to the date of this Decision.

The foundational decision on the duty to consultis the Supreme Court of Canada’s decisionin Haida Nation v. British

Columbia (Minister of Forests) 2004 SCC 73 (Haida) which provides a framework for assessingtheadequacy of consultation.

The Crown’s duty to consultFirstNations is triggered by the Crown having knowledge, real or constructive, of the potential
existence of Aboriginal rights or title when it contemplates conductthat might adversely affect them (Haida, para 64).

BCTC and BC Hydro acknowledged the relevance of this duty in relation to the Projectby commencing consultation with
First Nations in November 2008.

First Nations rights are protected by Section 35(1) of the Constitution Act, 1982, which states, “The existingaboriginaland
treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed.”

22010 First Nations Information Filing Guidelines for Crown Utilities, Order G-51-10, March 18, 2010
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Thus, the adverse impacts to Aboriginal rights discussed in Haida and other caselawrefer, inlargepart, to impacts on
constitutionally protected Aboriginal rights considered in the Constitution Act, 1982. This creates an obligation uponthe
Commission to determine whether the consultation efforts of BCTC and BC Hydro, up to the point of the Commission’s
Decision on the Application, havebeen adequate: Kwikwetlem First Nation v. British Columbia (Utilities Commission) 2009
BCCA 68, para 70.

7.3 Criteria by Which Consultation is Assessed

Haida describes the scope of the duty to consultand accommodate as variableaccordingto the circumstances. Generally,
itis “proportionateto a preliminary assessment of the strength of the casesupportingthe existence of the right ortitle, and
to the seriousness of the potentially adverse effect upon the right or title claimed” (Haida, para 39).

In Haida Chief Justice MclLachlin addresses the types of duty that may ariseas follows:

Againstthis background, | turn to the kind of duties that may arisein differentsituations. Inthis
respect, the concept of a spectrum may be helpful, not to suggest watertight legal compartments but
rather to indicate what the honour of the Crown may requirein particular circumstances. At one end
of the spectrum liecases where the claimtotitle is weak, the Aboriginal rightlimited, or the potential
for infringement minor. In such cases, the only duty on the Crown may be to give notice, disclose
information,and discuss anyissuesraisedinresponsetothe notice. “[Clonsultation’inits least
technical definitionis talking together for mutual understanding”: T. Isaac and A. Knox, “The Crown’s
Duty to ConsultAboriginal People” (2003), 41 Alta. L. Rev. 49, at p. 61.

At the other end of the spectrum lie cases where a strong prima facie case for the claimis established,
the right and potential infringement is of high significance to the Aboriginal peoples, and the risk of
non-compensable damage is high. In such cases deep consultation, aimed at finding a satisfactory
interim solution, may be required. While precise requirements will vary with the circumstances, the
consultation required atthis stage may entail the opportunity to make submissions for consideration,
formal participation in the decision-making process, and provision of written reasons to show that
Aboriginal concerns were considered and to reveal the impact they had on the decision. This listis
neither exhaustive, nor mandatory for every case. The government may wish to adopt dispute
resolution procedures like mediation or administrative regimes with impartial decision-makers in
complex or difficult cases.

Between these two extremes of the spectrum just described, will lie other situations. Every case must
be approached individually. Each must also be approached flexibly, since the level of consultation
required may change as the process goes on and new information comes to light. The controlling
question in all situations is what is required to maintain the honour of the Crown and to effect
reconciliation between the Crown and the Aboriginal peoples with respect to the interests at stake.
Pending settlement, the Crown is bound by its honour to balance societal and Aboriginal interests in
making decisions that may affect Aboriginal claims. The Crown may be required to make decisions in
the face of disagreement as to the adequacy of its response to Aboriginal concerns. Balance and
compromise will then be necessary. (Haida, paras 43-45)

Thus, the level or scope of consultationis a productof the strength of claimor the seriousness of the impact.

In matters involvingasserted First Nations claims, “the honour of the Crown requires that the Crown act with good faith to
provide meaningful consultation appropriateto the circumstances.” Good faithis required by the Crown and FirstNations
atall stages butthere is noduty to agree (Haida, paras 41-42).
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In consideringthe claims asserted by First Nations in the context of the Application, the Commission must, therefore, take
accountof the strength of the claimby, and the seriousness of the potential impacton each FirstNation that asserts itmay
be affected by the Project, in order to determine where the claimlies withinthe Haida spectrum and whether BCTC and BC
Hydro have adequately consulted with the FirstNation to the point of the Commission’s Decision.

74 BC Hydro’s Consultation Approach

Identification of First Nations Potentially Affected by the CVT Project

BC Hydro began its consultation efforts by firstidentifying First Nations that could possibly be affected by the CVT Project.
To identify the First Nations who asserttraditional territoryinthe CVT Project area BC Hydro reviewed maps submitted to
the BC Treaty Commission and maps provided by the First Nations themselves, and took accountof experience from past
consultations inthearea. The identification process determined that the CVT Projectis inthe asserted traditional territory
of the Shuswap Indian Band and the Ktunaxa Nation as represented by the Ktunaxa Nation Council. The Projectliesinan
area where other members of the Shuswap Nation also may have interests. (ExhibitB-3, p. 1 40) Consultation activities
with these FirstNation entities areelaborated upon in Sections 7.5 - 7.8.

The Shuswap Nation consists of ten member Bands, all of whicharerepresented by the Shuswap Nation Tribal Council.
Three of these Shuswap Nation member Bands have come together to intervene separatelyinthis proceedingas
Sexqgéltkemc, Lakes Division of the Secwepemc (Shuswap) Nation. Followingthe organization of BCTC's application the
Commission has assessed theadequacy of consultation for three groupings of the Shuswap Nation: the Shuswap Indian
Band alone, the Lakes Division and theremainingsix members of the SNTC. Consultation activities with these organizations

are elaborated upon later in this section.

Duringthe proceeding the Métis Nation BC registered as anIntervener assertingthat MNBC harvestingand traditionalland
use rights in British Columbia were sufficientto trigger an obligation to consultwith them inrelation to the CVT Project.
Thisis addressedin Section 7.9.

General Engagement with First Nations

This section provides an overview of the consultation activities thattook placewith all identified First Nations for the CVT
Project. Details of the interactions uniqueto each FirstNationare discussed later in this section.

BC Hydro began its consultation in November and December of 2008 with the identified First Nations:the KNC, the SIB, the
Lakes Division,andthe SNTC members. Consultation began with aninitial contactletter providinginformationonthe
relationship between BC Hydro and BCTC, as well as information onthe CVT Project includingits rationaleand expected
timelines. The letter indicated that the final route alignmentwould be determined through consultation and further study.
The letter alsorequested feedback from First Nations on whether their interests would be impacted and on whether they
would liketo be consulted. (Exhibit B-1, Appendix Q)

In May 2009 BC Hydro sent two letters to all identified First Nations. The firstletter dated May 15, 2009 provided project
information and offered initial capacity fundingto review the Project. The second letter dated May 25, 2009 invited the
FirstNations to the Open Houses BCTC would be holdinginJune 2009. (ExhibitB-1, Appendix Q)
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In September 2009 BC Hydro sent another two letters; one dated September 15, 2009 invited the FirstNations to the
second round of Open Houses to be heldin September 2009,and the second dated September 17, 2009 provided a Project
update. (ExhibitB-1, Appendix Q)

In December 2009, priorto BCTC’s January 22, 2010 filing of the Application with the Commission, BCHydro sent letters
dated December 30,2009 to the FirstNations assuringthem that BC Hydro will continueto consultwith First Nations during
the definition and implementation phases of the Project.

Identified Impacts on Aboriginal Rights

BC Hydro identified the following potential impacts on First Nations’ rights fromthe CVT Project:

e short-term impacts on environmental values from the construction of the transmission line,includinginitial
vegetation clearingonthe right-of-way and construction of transmission towers and facilities, and construction of
or upgrades to access roads and trails;

e long-term impacts from the Project were identified as environmental impacts from regular maintenance activities
for the right-of-way and the transmission lineafter completion;

e impacts on archaeologicaland heritageresources due to the placement of the transmission poles;and

e impacts to hunting and food gathering rights as the Projectcrosses huntingand gathering areas and traplines.

BC Hydro assessed the short-term impacts to be lowto medium. (ExhibitB-1, p. 176; ExhibitB-8, p. 14)

It assessed the long-term impacts as being lowto medium with mitigation measures becausethe impacts would be
geographically limited to the cleared right-of-way. However, the impacts arelikely to be permanent because the
transmission linewill remaininusewell into the reasonablyforeseeablefuture. (ExhibitB-1, p. 176; ExhibitB-8, p. 14)

BC Hydro submits that the mitigation measures itwill usewill bedeveloped as partof its Environmental Management Plan
and Archaeological Impact Assessment, which will both be completed with the KNC and the SIB. (ExhibitB-1, p. 176)

BC Hydro identified impacts on specific First Nations’ rights through consultation with the specific Bands. These specific
impacts arediscussed later in this section.

BCTC’s Submission on the Adequacy of Consultation

Based on its engagement of First Nations and BC Hydro’s overall consultation activities, BCTC concluded that consultation
for the CVT Project was reasonableand adequate. (BCTC Final Submission, para 241)

7.5 BC Hydro’s Consultation with the Ktunaxa Nation Council

The Ktunaxa Nation Council represents the Ktunaxa Aboriginal Nationin Canada,commonlyreferred to as the Kootenay
people. The Ktunaxa Nation is comprised of four Indian Bands in Canada includingthe Yagan nu’kiy (Lower Kootenay),
?akisg’nuk (Columbia Lake), ?7ag’am (St. Mary’s), and ?akink’um’asnuq’i?it (Tobacco Plains). (Exhibit C7-4, para 10) The
?akisg’nuk community is situated 10 kilometres from the Invermere Substation (ExhibitC7-4, para 19) andis the closest
KNC reserve to the CVT Project. (ExhibitB-1, p. 140)
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The Ktunaxa Nation asserts traditional territory over an area roughly bordered by Missoula, Montana in the south,
Yellowhead Mountaininthe north, Revelstoke, BC inthe west, and Calgary, Alberta in the east. The Ktunaxa are currently
inthe BC Treaty Commission negotiation process with the Province of British Columbia. TheKtunaxa’s asserted territory
includes the area of southeastern British Columbia wherethe CVT Projectis located. (ExhibitC7-4, paras 1,2, 4,5) The KNC
asserts thatit has used the Project area for extensive fishing, hunting, gathering, and spiritual/ceremonial purposes.
(Exhibit C7-4, paras 25-31)

The KNC asserts thatthe Kinbasketpeople, now known as the Shuswap Indian Band, relocated to Ktunaxa territory in the
1800s and the Ktunaxa agreed to their settlement in Ktunaxa territory. (ExhibitC7-4, paras 13-14) The Shuswap Indian
Band was intreaty negotiations jointly with the Ktunaxa as part of the Ktunaxa-Kinbasket Tribal Council but withdrew in
2005 and the council was subsequently renamed the KNC. (ExhibitC7-4, para 13)

KNC Interactions with BC Hydro and BCTC

BC Hydro firstmet with the KNC in November 2008 and followed-up by sendingthe general introductory letter in December
2008. The KNC responded to the letter inJanuary 2009 by email requesting to negotiate a consultation and capacity
fundingagreement. Italsoindicated thatthe ?akisq’nuk Band requested a meeting to discuss theProject. The KNC
commented that the ?akisq’nuk had concerns over potential increased hunting from the access roads for the Project. As
well, the KNC suggested its economic arm, the Ktunaxa Kinbasket Development Corporation (KKDC), should be considered
for contracting opportunities for the Project. The KKDC later changed its name to Nupuq Development in May 2009.
(ExhibitB-1, pp. 143-144)

On March 3, 2009 BCTC and BC Hydro met with the KNC, the Chief of the ?akisq’nuk Band and members of the ?akisq’nuk
Band Council. The First Nations raised a number of concerns about the Projectincludingits potential to causeincreased
hunting due to clearing, its affecton riparian areas, theuse of locally sourced wooden poles,and havingno inputinto the
selection of a contractor for the environmental assessmentwork. (ExhibitB-1, p. 145)

From March 2009 to May 2010 when BCTC filed its final evidenceon FirstNations consultationin the proceeding, BC Hydro,
BCTC, and the KNC met regularly (every two weeks to three months). The KNC did not attend any of the Open Houses
organized by BCTC. Discussions atthe meetings included projectinformation and updates, information on the regulatory
process, employment opportunities, capacity funding, and KNC interests inthe CVT area.

As partof the process surrounding these meetings BC Hydro provided capacity fundingin May 2009 and late October 2009.
BC Hydro also funded a Traditional Use Study (TUS), aninitial, overview version of which was presented to BC Hydro and
BCTC in November 2009. The initial TUSidentified 28 places of traditional useinthe CVT Projectarea, andindicated that
the risk of “showstoppers” was low. Ina December 2009 meeting BC Hydro tabled an Impact Benefits Agreement and

Contracting Agreement which,accordingto the record for this proceeding, is still atthe negotiation stage.

The KKDC/Nupug has attended some of the meetings between BC Hydro, BCTC, and the KNC. BC Hydro and BCTC have also
met multipletimes with the KKDC/Nupuq ina business capacity. The meetings were heldto discussthe KKDC/Nupuq’s
participationin environmental contracting work.
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Scope of the Duty to Consult with the KNC

As noted in Section 7.3, Haida has determined that the scope of the duty to consultis proportionateto an assessment of
the strength of claimand the seriousness of the potential adverseimpact on the rightor title claimed (Haida, para 39).
Thus, to consider the scope of the duty to consult, the strength of claimand impacts onrights mustbe assessed.

Strength of Claim

BCTC submits that the Ktunaxa’s strength of claimtothe CVT Project area is “reasonable” (ExhibitB-9, IR3.128.1). To
informthis determination BC Hydro commissioned a report by historians Bouchard and Kennedy on the known and
availableevidence on FirstNations’ claimsin the Projectarea. (Exhibit B-8, Appendix A, pp. 1-86) To clarify the meaning of
“reasonable,” BCTC submits that reasonableindicates “the claimis notweak but the availableinformationis notconsidered
sufficientto concludethata claimis a ‘strong prima facie’ claim.” (BCTC Final Submission, para 163)

Inthe process of this proceeding, the KNC submitted a report by ethnographer Brian Robertson on the FirstNations claims
to the Projectarea. (ExhibitB-8, Appendix A, pp. 143-194; Exhibit C7-4, Appendix 2) Both the Bouchard and Kennedy report
and the Robertson report compiled historical data, includingaccounts fromjournalsof the first European explorers,into
discussions of the occupation of the land around the Project.

BC Hydro interpreted the evidence in both reports to show that the KNC has a reasonable Aboriginal rights claimin the CVT
area, not a strong claim, due to the overlappingclaims of other First Nations and BC Hydro’s interpretation of the
Robertson report as showingseasonal hunting and fishing practices. (BCTC Final Argument, paras 163 and 165; ExhibitB-8,
p.13)

The KNC submitthey have a strong prima facie claimbased on evidence including historical documentation, the Bouchard
and Kennedy report, the Statement of Intent presented to the BC Treaty Commission, the Ktunaxa Creation story, the
Kootenay Land Claim Declaration presented to the Government of Canadain 1981, and the fact that the ?akisq’nuk
community is within 10 km of the Invermere Substation. (KNC Final Submission, para 55)

The KNC takes issuewith BC Hydro’s relianceon overlappingclaims, and specifically those of the Shuswap Indian Band. The
KNC asserts thatthe historical, archaeological,and ethnographic evidence supports the conclusion thatthe Kinbasket
[Shuswap Indian Band] migrated and settled inthe CVT area inthe mid-1800s. The KNC further assertthat the Shuswap
Indian Band was granted permission to stay in Ktunaxa territory by the Ktunaxa. (KNC Final Submission, para 56)

The KNC cite paragraph 157 of the Supreme Court of Canada’s decisionin Delgamuukw v. British Columbia, [1997]3 S.C.R.
1010 which states “A consideration of the aboriginal perspectivemayalsoleadtothe conclusion thattrespass by other
aboriginal groups does not undermine, and that presence of those groups by permission may reinforce, the exclusive
occupation of the aboriginal group assertingtitle...” The KNC submits that evidence of the Ktunaxa granting permission to
the Kinbasket people to resideintheir area strengthens, rather than undermines, the KNC’s claimto the CVT area. (KNC
Final Submission, para 58)

Inresponse, BCTC submits that the Shuswap Indian Band has notacknowledged thatitwas granted permission to occupy
land by the Ktunaxa. (BCTC Reply Submission, para 70)
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Impacts on the KNC’s Aboriginal Rights

As described above in Section 7.4 BCTC views the short-term impacts of the Project as lowto medium and the long-term
impacts as lowto medium with appropriate mitigation measures.

The KNC’s view is thatthe CVT Project will have medium to high shortand long-term impacts on Ktunaxa rights (Exhibit C7-
4, para 9), and will prejudice Ktunaxa title. The KNC view the CVT Project as havingimpacts on terrestrial ecosystems and
fish habitatcreating potential impacts on rights to harvest plants for food, medicinal and material purposes, and the right to
harvestfishand wildlife. The KNC alsoassertthe Project will prejudice Ktunaxa title by preventing the Ktunaxa from
choosinghow their land should be used and, without revenue sharingin place, preventing the realization of economic
benefits from the land. (ExhibitC7-4, para 46) The KNC alsosubmitaninterestin protecting sacred useareas and their
archaeological record.

Specific elements of the Projectwhich the KNC view as causingimpactsto their rights are: 1. the creation or upgrade of
access roads; 2.removal of riparian habitat; 3. construction of the Project causingimpacts to plants;and 4. the
archaeologicalrecord. These are discussed below:

1. Access Management

Regarding access roads, the KNC views that the construction of new or the upgrade of existingaccess roads intheProject
area will facilitateaccess, especially motorized access, to wilderness areas. This will impactthe KNC’s right to hunt and trap
wildlife. The KNC views the impacts to wildlife, especially mooseand elk, as likely to be permanent because moose and elk
arealreadyinshortsupply. There is already hunting pressureand the displacement caus ed by the clearing of the right-of-
way will extend more broadlythanthe width of the right-of-way. Overall,the KNC assesses theimpactto their right to
harvestwildlifeas high. (KNC Final Submission, paras63 and 66)

To accommodate for these impacts, the KNC sought BCTC and BC Hydro to:

e request the Integrated Land Management Bureau (ILMB) of the Provincial government to authorize BC Hydro to
restrictaccess alongtheProject corridor;

e prepareanAccess Management Plan for the transmissionlinecorridor;and
e providelong-term funding for maintenance of access management controls.

(ExhibitC7-4, para 56).

BCTC responded to this concern by stating neither itnor BC Hydro have the legal authority to control access alongthe right-
of-way and notingthat there is already considerable development inthe CVT Projectarea. (BCTC Final Submission, paras
186 and 170)

BCTC and BC Hydro provided a commitment to minimizeaccess to the best of their ability by designingthe Projectto limit
the access, installing gates, working with other ministries with more authority over access management, and developing a
local stakeholder group to discussaccess management). As evidence of its commitment BC Hydro arranged meetings with
the stakeholder group, the KNC and the Ministry of the Environment on May 6, 2010 and with the ILMB on May 27,2010 to
discussaccess managementissues.(BCTC Final Submission, paras186-187)

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 27 of 44

Inresponse, the KNC submits that at the May 6, 2010 meeting itlearned that BC Hydro could request the ILMB to grant BC
Hydro the legal authority to control access. Also,the KNC submits that BC Hydro’s representation that the area has
considerabledevelopment is misleading as thecommunity, industry,and business development is largely a tthe ends of the
right-of-way whilethe lands alongthe transmission lineareused for mainly for forest harvestingandto a lesser degree for
ranching. (KNC Final Submission, paras63 and 64)

BCTC responded by stating counsel is instructed that the May 6 meeting included discussion of the Provincerestricting
access, not authorizing BC Hydro or BCTC to do so. As well, BCTC submits that the development alongthe right-of-way
includes extensiveloggingand existingaccess roadsthatarecurrently used for recreational accesstothe area. (BCTC Reply
Submission, para 72(d))

2. Riparian Habitat

The KNC views removal of riparian habitat, especially tall trees, as creatinganimpacton stream and fish productivity.
(ExhibitC7-4, para 53)

BCTC and BC Hydro responded by developing best management practices for vegetation clearing with the Canadian
Department of Fisheries and Oceans (ExhibitB-9, IR 3.129.2), and committing to consultwith the KNC on the application of
these practices (BCTC Final Submission, para 188). The KNC view these practices as applyingto vegetation management
onceinitialclearingis donebut not dealing with the initial removal of riparian habitat. (KNC Final Submission, para 67)

3. Plants

The KNC has concerns aboutthe loss of scarcefood, and medicinal and material plants fromthe clearingfor the right-of-
way. BCTC and BC Hydro planto address these impacts by developing an Environmental Management Plan (EMP) for
revegetation with the KNC.

The KNC see no certainty in BCTC/BC Hydro’s planthat the KNC will beableto re-grow the scarceplantsinthecleared right-
of-way. ltrequests a commitment for the KNC’s review and approval of the EMP and ongoing vegetation management
plans.(KNC Final Submission, para 62)

4. Archaeological Record

The KNC seeks deep consultation on the protection of archaeological resources and submits ithas yetto securea
commitment to the protection that it deems adequate. (KNC Final Submission, para 70)

BCTC submits that an Archaeological Overview Assessmenthas been completed andthatit will offer the KNC participation
infieldwork for an Archaeological ImpactAssessment. BCTC also submits thatarchaeological resources will beincludedin
the EMP which will be developed in consultation with the KNC.

Inrelationto all the impacts identified, the KNC justifiesits mediumto highimpactratingbased on its assertion thatthe
impacts will generally be permanent, mitigation measures will reduce but not eliminate many impacts, the permanent
removal of forest ecosystems for the Project will exceed 5.5 sq. km, access roads will berequired along much of the 114 km
corridor,and the impacts arecumulative with the impacts of existing development inthe area (ExhibitC7-4, paras 9 and
59). The KNC views many of these impacts as permanent and non-compensable and many relate to resources thatarein
limited supply. (KNC Final Submission, para 61)

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 28 of 44

BCTC disagrees with the KNC's assessmentof medium to highimpacts and states “there is nosupportfor the proposition
that the residual impacts of the Project, after appropriatemeasures are taken as intended, will lead to highimpacts onany
of the KNC’s asserted rights.” (BCTC Final Submission, para 174) BCTC submits that the permanent impacts will belimited
to the 50 metre wide right-of-way. (ExhibitB-9, BCTC Response to BCUC IR3.132.1) Furthermore, BCTC submits:

“..[Tlhe evidence inthis proceeding does not supportthe suggestionthat there is anylikelihood ofa
‘serious’impactto these ecological resources. BCTC’s consultanthas concluded the the [sic] CVT
Projectis unlikley [sic]toresultina significant adverse environmental effect...It is BCTC's submission
that conclusions of the KNC’s consultants i) confirmthatecological risk can be managed through the
development and implementation of the construction Environmental Management Planandii)do
not inany event supporta findingthat the CVT Projectwould resultina ‘serious’ impactto the
ecological resources inany event, particularly after takinginto[sic] the mitigation measures.”

(BCTC Reply Submission, para 72(b))

Level of Consultation Required with the KNC

BC Hydro assesses thelevel of consultation for the KNC as medium to high on the Haida spectrum based on its preliminary
assessmentof the KNC’s strength of claimand the seriousness of the potential impacts whichitconsiders to be, on balance,

low to medium. (BCTC Final Submission, para172)

In contrast, the KNC views the level of consultation owed as being high based on a strong prima facie strength of claimand

medium to highimpacts. (ExhibitC7-4, para 47)

BCTC disagrees with the KNC’s assessmentof a strong prima facie strength of claimbecausethere are overlappingclaims
from the Shuswap Indian Band and the SNTC members. BCTC alsosubmits thatthe evidence filed in this proceeding shows
no supportthat the impacts of the Project, after mitigation, will be high. Therefore, BCTC submits there is no basis to
determine a high level of consultationis required. (BCTC Final Submission, para 174)

Other KNC Concerns with the CVT Project

Inaddition to impacts on Aboriginal rights, the KNC raised other concerns about the CVT Projectconsultationincluding:

e BCTC's schedulewhichthe KNC view as abbreviated and required accommodation by them. The KNC asserts that
a high level of consultation requires a scheduleto be developed and mutuallyagreed upon by the FirstNationand
the proponent (ExhibitC7-6, IR 1.1). The KNC views BCTC's tight time restrictions as detrimental to the
effectiveness of consultation (ExhibitC7-4, para 50);

e the Bouchardand Kennedy report was not shared with the KNC before itwas filed with the Commission
(ExhibitC7-4, para 51); and

e the potential impacts of the Project on the Toby Creek mountain goat population. (ExhibitC7-4, para 52)

Inresponse, BCTC disagrees that the schedule has been compressed sincethe KNC was firstinformed of the Projectin
November 2008. BCTC further submits that a high level of consultation does notrequire a mutually-agreed upon schedule.
(BCTC Final Submission, para 182)

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 29 of 44

The KNC replies thatunilateral determinations by the Crown are not consistent with the honour of the Crown. The
compressed schedulehas placed the KNC at risk of a decision being made by the Commission prior to consultationand
accommodation being complete. (KNC Final Submission, para 73)

Regarding the Bouchard and Kennedy report, BCTC submits that there is nocaselawthatrequires the Crown to shareits
preliminary strength of claimassessmentand BC Hydro’s view is that sharingthese assessments can negatively affect
consultation. (BCTC Final Submission, para 177) Inresponse, the KNC submits that the law does direct the Crown to share
strength of claimassessments. Failuretosharethe assessmentprecludes the FirstNation from providing further
informationitmay have or clarifyingevidenceused. The KNC further submits that not sharingor delayingsharingis notin
the spiritof collaborative consultation. (KNC Final Submission, para 38)

Inresponse to the KNC and other parties’ concerns about the Toby Creek mountain goats, BCTC changed the route
alignment and filed the Toby Creek Diversion for review by the Commission.(BCTC Final Submission, para 198)

Adequacy of Consultation

BCTC submits that, even ifthe Commission should find consultation should be at the high end of the Haida spectrum, the
consultation thathas taken placehas been reasonableand adequate to this stage ). BCTC submits that it has made changes
to the Projectbased on consultationincluding changingthe route alignmentand pursuing employment and purchasing
opportunities with the FirstNations. (BCTC Final Submission, paras178,193,202,and 239)

The KNC views BCTC and BC Hydro’s consultation as atthe medium to high range. (ExhibitC7-6, IR 1.1) The KNC points out
specificactions BCHydro would have to take to achievea high level, including:

e findingsolutions toaddress the KNC’s concerns about access management measures, riparian areas, plants, and
archaeologicalresources;

e ensuringthatthe KNC is adequately compensated for the impacton its Aboriginal title (ExhibitC7-6,1R1.1); and

e consideringongoingconsultation needs as the Project is designed, constructed, and operated. (KNC Final
Submission, para 74)

Inresponse, BCTC submits that there has been extensive consultation to date includingtransmission route changes, and
negotiations for an Impact Benefits and Contracting Agreement (BCTC Final Argument, para 160). BC Hydro’s view is that
the adequacy of consultation would not change if its negotiations with the KNC do not resultinthe signingofthe Impact
Benefits and Contracting Agreement. (ExhibitB-9, IR 3.129.1)

BCTC also submits thatthere is nodirectionin Haida to provide monetary compensation for impacts on Aboriginal title.
(BCTC Final Submission, paras194 and 196)

BCTC further submits thatithas committed to ongoing consultation, specifically on employment and purchasingcontracts
during construction, on mitigation of impacts, and by sharinginformation through the EMP and further archaeological
studies. (ExhibitB-7, KNC IR 1.5.1)

Insupport of its view that consultations arenotcomplete on the CVT Project, the KNC requests that if the Commission
makes a decision on the Project before the KNC or BCTC notify it that consultations are complete, the Commission should
attach conditions tothe CPCN and approveitin phases. The conditions requested includerequiring BCHydro to continue
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consultingand negotiating the Impact Benefits and Contracting Agreement, and reporting on the status of these
negotiations to the Commission. (KNC Final Submission, para81) Specifically, the KNC requests the Commission direct BC
Hydro to develop long-term access, vegetation, and riparian management plans with the KNC. The KNC requests thatif no
agreement canbe reached between the parties, the Commission canappointanindependent mediator to move the parties
towards accommodation. (KNC Final Submission, para 12) The KNC submitthat conditions arerequired becausethe
issuance of a CPCN before negotiations arecomplete gives BC Hydro anadvantage inits negotiations. (KNC Final
Submission, para 80)

As well, the KNC requests that the CPCN be phased for a design and pre-construction phase, and a constructionand
operation phase. (KNC Final Submission, para 11).

Inresponse, BCTC submits that the Commission cannotimpose the conditions requested and does not have the jurisdiction
under the Utilities Commission Act to phasea CPCN approval or appointa mediator. (BCTC Reply Submission, paras 80,87,
89) BCTC submits that the Commission’s roleas a quasi-judicial bodyis to assess theadequacy of consultation, but
decisions on how consultation are undertaken is the role of BC Hydro management, not the Commission.(BCTC Reply

Submission, para 88)

BCTC understands the KNC positionto be that a CPCN should not be issued until the KNC and BC Hydro reach agreement on
a number of issues. BCTCresponds with the assertion thatthere is noduty to agree. (BCTC Reply Submission, para 36)

The KNC asserts thatit does not require the CPCN approval to be contingent on agreement between the parties but that
the Commission does have the authority to require BC Hydro to uphold the honour of the Crown which can be
demonstrated inits reports backto the Commission. (KNC Final Submission, para 83)

Commission Determination on the Adequacy of Crown Consultation with the KNC

The Commission Panel determines BCTC and BC Hydro’s consultation with the KNC to be adequate for the CVT Project
CPCN.

The KNC has outstanding concerns and BC Hydro’s consultationisstillongoing atthis time. Despite this, we are ableto
judge the adequacy of consultation to the pointof the CPCN decision.

BC Hydro and the KNC differ on the strength of claimand scopeof duty to consult. Inits review of the evidence, the
Commission Panel’s viewis that duty to consultthe KNC is high, based on an assessmentthat the KNC has a high strength of
claimtoatleastpart of the CVT Project area and that the impacts fromthe Projectcould potentially be high,asthey are

effectively permanent, even with mitigation measures.

Whilethe Commission Panel finds thatthe duty to consultthe KNC is high, we also note BCTC’s alternativesubmission that
the consultation thathas occurred and the commitments that have been made meet the highlevel standard. (BCTC Final
Submission, para 178) Weagree with this submission. Overall, BCHydro has consulted in good faith with the KNC and has
either mitigated or has plans to mitigate every identified impactto the KNC’s rights. For issues itcannotmitigate, BC Hydro
has offered to fairly compensatethe KNC through anImpact Benefit and Contracting Agreement.

BC Hydro has made changes to the Projectrouting to accommodate the KNC’s and others’ interests. Inadditionto
mitigation measures ithas already taken, BC Hydro created plans for the management of access, riparian habitat,
revegetation, and archaeologicalresources. The KNC will either be consulted on the creation of these plans or participate
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inthe deployment of the planned actions. BC Hydro organized meetings with the KNC and the appropriategovernment
agencies for the issueofaccess control,anissuethatit does not have the authority to mitigate directly.

The KNC’s submission thatconsultation hasbeen inadequateto date is based on its view that solutions to the KNC’s
concerns have not been found and the KNC has not been adequately compensated. The Commission Panel’s viewis thatBC
Hydro has attempted to find solutions to the KNC’s concerns and to compensate the KNC for impacts itcannot mitigate.
The KNC’s lack of acceptanceof these measures at this pointdoes not causethe actions of BC Hydro to be inadequate. As
noted in Section 7.3 above, the law does not require anagreement. Rather, BC Hydro’s actions to date andits offer to
mitigate and accommodate impacts to the KNC, inthe Commission Panel’s view, adequately fulfills the duty to consultthe
KNC to this point.

Recognizing that the Crown’s duty to consultcontinues until the Project is complete, the Commission Panel directs BC
Hydro in its Project updates tothe Commission, to report on its ongoing consultation with the KNC. The reports should
include updates on the mitigation measures for the CVT Project impacts,and status updates on the negotiation for the
Impact Benefit and Contracting Agreement for the Project.

7.6 BC Hydro’s Consultation with the Shuswap Indian Band

The Shuswap Indian Bandis a member of the Shuswap Nationand a member of the Shuswap Nation Tribal Council. The
SIB’s onlyreserve is located aboutone kilometre from Invermere and is the closestIndian Reserveto the CVT Project.

BC Hydro firstengaged the SIB in December 2008. On March 11, 2010, BC Hydro and the SIB signed a Benefits Agreement

for cash payments to the Band and a Contracting Agreement for work opportunities onthe CVT Project.

By confidential letter the SIB has since confirmed to the Commissionthatithas been adequately consulted and
accommodated with respect to its Aboriginal rights and titlein respect of the CVT Project.

Commission Determination on the Adequacy of Crown Consultation with the SIB

Inview of the SIB letter to the Commission, the Commission Panel determinesthat BC Hydro’s and BCTC’s consultation
with the Shuswap Indian Band is adequate.

7.7 BC Hydro’s Consultation with Shuswap Nation Tribal Council

The Shuswap Nation Tribal Council represents all ten members of the Shuswap Aboriginal Nationincluding the Shuswap
Indian Band discussedin Section 7.6 above. Three members of the Shuswap Nation (Adams Lake, Splatsin,and Neskonlith
Indian Bands) have come together to intervene separatelyin this proceedingas the Lakes Division whichis discussedin
Section 7.8. This sectiondiscusses BCTC's and BC Hydro’s consultation with the six remaining members of the SNTC: the
Little Shuswap, Simpcw, Bonaparte, Kamloops, Skeetchestn and Whispering Pines/Clinton Indian Bands .

Six of the members (Adams Lake, Shuswap, Little Shuswap, Splatsin, Neskonlith and Simpcw) were contacted by BC Hydro in
regard to the CVT Project in December 2008. (ExhibitB-1, p. 162) BC Hydro followed up in February 2009 to confirmreceipt
of the letter.
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In May 2009, BC Hydro sent introductory letters to the remaining four members of the SNTC (Bonaparte, Kamloops,
Skeetchestn and Whispering Pines/Clinton). BC Hydro was delayed inintroducingthe Project becausethe four Bands are
distantfrom the Project area, but as members of the SNTC, BC Hydro recognized their affiliation with the Shuswap Indian
Band thatis locatedincloseproximityto the Projectarea.

BC Hydro offered capacity fundingtoall SNTC member Bands. Itreceived a request from Simpcw and provided funding
May 2009.

InJuly 2009 BC Hydro contacted the SNTC directly and was advised that the SNTC’'s member Bands should be consulted
directly.

As aresultof consultation with the SNTC member Bands BC Hydro received letters of supportin May 2010 for the SIB’s role
inthe negotiations with BCTC on the CVT Project from six of the SNTC Bands. The sixincluded Kamloops, Little Shuswap,
Simpcw, Skeetchestn, Splatsin, Whispering Pines/Clinton (BCTC Final Submission, para 208). As well,the Bonaparte Indian
Band indicatedinJuly 2009 thatitwould supportthe SIBinits lead role on the Project. (BCTC Final Submission, para 210)
The remaining members of the SNTC, the Neskonlith, and Adams Lake consulted collectively through the Lakes Divisionand

have intervened inthis proceeding separately.

BCTC submits that the Project has littleto no impacton the members of the SNTC other than the SIB because of the Bands’
distances fromthe Project area. Accordingly, BCTC assessedits consultation duty at the low end of the Haida spectrum.
BCTC further submits that the duty to consulthas been fulfilled by BC Hydro providing notice, regular updates, capacity
funding, and respondingto requests. Therefore, BCTC submits that consultation has been adequate. (BCTC Final
Submission, paras206,211) Other than the letters of support for the SIB, BC Hydro has received no comment on the CVT
Project from the Little Shuswap, Simpcw, Bonaparte, Kamloops, Skeetchestn, and Whispering Pines/Clinton Indian Bands.

Commission Determination on the Adequacy of Crown Consultation with SNTC

The Commission Panel determinesthat BCTC’s consultation with the Little Shuswap, Simpcw, Bonaparte, Kamloops,
Skeetchestn, and Whispering Pines/Clinton Indian Bands has been adequate.

BC Hydro received written or verbal confirmation of each of these Bands’ support for the Shuswap Indian Band duringits
consultation process. The Bands effectively deferred consultationleadership to the SIBfor the CVT Project. Despite the
deferral, BC Hydro provided information about the Project, responded to requests, offered capacity funding,and provided
fundingin responseto the onerequest received. Given the actions of BC Hydro and the approach taken by these Bands in
responseto the Application,the Commission Panel concludes thatconsultation with these Bands has been adequate.

7.8 BC Hydro Consultation with Sexqéltkemc, Lakes Division of the Secwépemc (Shuswap) Nation
As noted inSection 7.7 the Lakes Division represents three of the ten members of the SNTC: the Adams Lake, Splatsin,and

Neskonlith Indian Bands. The three communities have signed a resource sharingagreement, consultas a group, andare

actingtogether inthis proceeding.
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Lakes Division Interactions with BC Hydro and BCTC

The three member Bands were firstcontacted by BC Hydro in December 2008 with the general introductory letter which

included an offer for capacity funding. InresponseBC Hydro received a request from the Adams Lake and Splatsin Bands
for funding which itprovided in Februaryand June, respectively. Neskonlith did not respond to BC Hydro’s initial contact
attempts.

BC Hydro communicated by telephone and email directly with Adams Lake and Splatsin butdid not meet in-person. Also,
BC Hydro sent its general information materials, including project updates, and invitations to Open Houses to each of the
Lakes Division member Bands.

Ina July 2009 phone call to Splatsin, BCHydro was advised that Splatsin, Adams Lake, and Neskonlith would deal with
referrals collectively through the Lakes Division. BCHydro subsequently received written confirmation of this arrangement
and began consultingdirectly with the Lakes Division.

Inlate Julyand August 2009, BC Hydro discussed capacity funding with the Lakes Division. InaJulytelephone call with the
Lakes Division, BCHydro understood the purposeof the funding was to supportcoordination between the Lakes Division
andthe SIBon how to engage on the CVT Project. Ina subsequent email in August from the Lakes Division to BC Hydro, the
Lakes Division stated the funding was to engage directly with the BC Hydro on the CVT Project.

On August 19, BC Hydro was copied on a letter from the three Chiefs of the Lakes Division Bands which stated that the SIB
hadagreed in principletojointhe Lakes Division protocol group. Inresponse, on September 8, 2009, the SIB informed BC
Hydro thatit was not a member of the Lakes Divisionandits claimstothe CVT Project area are independent of any other
FirstNation. Further, it stated that the assertions of the Lakes Division would be dependent on the claim of the SIB.

At a September 10, 2009 meeting of BCTC, BC Hydro, and the Lakes Division Technical Working Group, the Lakes Division
confirmed itwould use the BC Hydro capacity fundingto facilitatediscussionswith the SIB. The Lakes Divisionagain
confirmed this ata meeting on September 25,2009 and inwritingon September 29, 2009 when the Lakes Divisi on received
the capacity funding. (Exhibit B-1, Appendix Q)

At the September 25, 2009 meeting BC Hydro alsoreports that the Lakes Division Technical Coordinator recognized the
Shuswap Indian Band as the lead Shuswap community on the CVT Project. On December 10, 2009, the Lakes Division sent
BC Hydro a letter statingfull supportforthe SIB andits leadershiproleinthe CVT Project. (ExhibitB-1, Appendix Q)

Despite its understanding that the Lakes Division was effectively deferring consultation responsibilities to the SIB, BC Hydro
continued to send correspondence to the Lakes Division through Januaryand February 2010. The Lakes Division did not
respond to the correspondence.

At the March 17, 2010 Procedural Conference for the CVT Project, the Lakes Division stated that it had not been adequately
consulted. BC Hydro submits itwas surprised by this statement because of the discussionsand letters with the Lakes
Division from September to December 2009 regardingthe SIB’s leadershiprole.

Infollow-up BC Hydro sent a letter to the three Chiefs of the Lakes Divisionon March 19, 2010, statingitwas still open to
discussions. On April 14,2010, the Lakes Division Technical Coordinator sentBC Hydro an email sayingithad not made as
much progress with the SIB as expected. BC Hydro responded and between April 15and May 6, sent various emailstrying
to set up a meeting.
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On May 6, 2010, BC Hydro received a letter from the Splatsin Chief confirmingsupportfor the SIB’s leadershiprole
regardingthe CVT Project. (BCTC Final Submission, para 213)

Scope of the Duty to Consult with the Lakes Division

As indicated previously, thestrength of claimand impacts onrights must be assessed when consideringthescope of duty to
consult.

Strength of Claim

BCTC submits that the Lakes Division strength of claimis comparatively weaker to that of the SIB becauseits three
communities are a significantdistancefromthe Projectand there is a lack of evidence on the Lakes Division’s exercise of
Aboriginal rights intheProject area. (ExhibitB-9, IR3.130.1)

Inresponse, the Lakes Division criticizes the findings of one of the bases upon which BC Hydro made its strength of claim
determination, the Kennedy and Bouchard report. The Lakes Division submitted a 2008 ethnographic report: “Our Oral
Histories are our Iron Posts” by Dr. Ron Ignace which supports the Lakes Division’s assertion of Shuswap rights ona nation
basis, rather than on a Band by Band basis. TheLakes Division asserts thatShuswaptitleis collectiveand every Shuswap
person has rights to all lands in Shuswap traditional territory. (Exhibit C8-2, p. 2)

Inreply BCTC submits that when BC Hydro approached the SNTC to consultas a collective,itwas advised to consultwith
the individual member Bands directly (BCTC Final Submission, para215). BCTC further submits that the Ignacereport
provides no evidence to contradict BC Hydro’s preliminary assessment of the Lakes Division’s claimto the CVT area as
comparatively weaker to that of the Shuswap Indian Band. (BCTC Reply Submission, para 31)

Adverse Impacts on the Lakes Division Rights

BCTC submits there is a lack of evidence of the Lakes Division Aboriginal rights inthe CVT Project area . (Exhibit B-9,
IR 3.130.1)

The Lakes Division states ithas notbeen provided with capacity fundingto properly study the Project and the nature of the
impacts. The Lakes divisionidentifies general impacts includingimpacts on Shuswap title without adequate compensation,
impacts on the right of the Shuswap to exerciserights of self government, and other possiblesocial, environmental,
cultural,and economicimpacts. (ExhibitC8-3, IR4.1)

BCTC states that the impacts identified by the Lakes Division do not alter BC Hydro’s assessmentthat the impacts to the
Lakes Division asserted rights will below at most. (BCTC Final Submission, paras217)

Level of Consultation Required with the Lakes Division

Consideringits strength of claimdetermination and impacts to asserted rights, BC Hydro views the duty to consultthe Lakes
Division atthe lowend of the Haida spectrum. (ExhibitB-9, IR 1.130.1)
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Adequacy of Consultation

BCTC submits thatits consultation has been adequate to this stage to meet the low end of the Haida spectrum. (BCTC Final
Submission, para 231)

The Lakes Division submitsthatconsultation has notbeen adequate based on its assertionsthatthe Crown failed to consult
with the Shuswap Nation as a whole and that BCTC failed to accommodate the Lakes Division,as members of the Shuswap
Nation, for the CVT Project. (ExhibitC8-2, p. 2) Further, the Lakes Division takes issue with the Kennedy and Bouchard
report sinceit was not provided in enough time for the Lakes Divisionto review and rebut its findings. The Lakes Division
views the Kennedy and Bouchard report as flawed because no elders were interviewed for its preparation. (ExhibitC8-2,
pp. 1-2).

BCTC submits that the Lakes Division’sassertion that BCTC and BC Hydro failed to consultthe Shuswap Nation as a whole
“seems to be centred on their concerns about the development and roleof the Columbia River generating facilities...BCTC
submits this is notrelevant to the issueofimpacts.” (BCTC Final Submission, para229) Regardingaccommodation, BCTC
submits there is norequirement to accommodate because the CVT Projectwill not have significantadverseimpacts onthe
Lakes Division. (BCTC Final Submission, para 227-228)

BCTC further states that the Lakes Division effectively deferred consultation to the leadership roleof the SIB (ExhibitB-9,
IR 3.130.1), which they communicated verbally and in writing, multipletimes to BC Hydro.

As an explanation forits previous position the Lakes Division states:

“The Lakes Division were provided with capacity fundingto pursue an agreement or protocol with the
Shuswap Indian Band. This was actively pursued by the Lakes Division from August to December
2009. Up until this pointLakes Division werein support of SIB takingthe lead on this project with the
understandingthat they would communicate and shareinformation with the Lakes Division.
Unfortunately negotiations and a lack of communications haveled the Lakes Divisionto take a
separatepositionand process which startedinearly 2010 justprior to the CVT CPCN application.”
(Exhibit C8-3, BCUC IR 2.1)

The Lakes Division further states thatinits September 2009 meeting with BCTC the Lakes Division said thatitwished to be
engaged separately for the CVT Projectand required fundingto do so. (ExhibitC8-3, BCUC IR 2.2)

Commission Determination on the Adequacy of Crown Consultation with the Sexqéltkemc, Lakes Division
The Commission Panel assesses BCTC and BC Hydro’s consultation with the Lakes Division to be adequate.

BCTC submits that the three Lakes Division Bands arelocated a significantdistancefromthe CVT Project and have not
provided evidence of their Bands’ asserted rights inthe area. The Panel agrees with BCTC’s and BC Hydro’s assessmentthat
the duty to consultthe Lakes Divisionis atthe lowend of the Haida spectrum.

Whilethe Commission Panel recognizes the Lakes Division submission thatShuswaptitieis collective, BCHydro was
instructed by the SNTC to consultwith its individual member Bands directly. Further, the SIB clearly stated itwas the lead
on the CVT Project for the Shuswap Nation, a position which the Lakes Division supported verbally andin writing. This
subjugates the Lakes Division position thatconsultation should be with the nationas a whole because the SIB has a stronger
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strength of claimtorights inthe area due to its proximity to the CVT Projectcompared to the members of the Lakes
Divisionwhoarea considerabledistancefromthe Projectarea.

Furthermore, the Lakes Division cameto the proceeding as a Division of the Shuswap Nation, not as a representative of all
members of the Shuswap Nation. The Commission Panel, therefore, does not accept the assertions thatconsultation with
the Lakes Division was inadequate because BCTC and BC Hydro failed to consultwith the Shuswap Nation as a whole.

79 BC Hydro Consultation with Métis Nation BC

Métis Nation BC is an organization thatrepresents Métis people from 35 communities in BC andis one of five provincial
Métis organizations that make up the Métis National Council. MNBC represents Métis people that liveinthe CVT Project
Area, including oneof its subsetorganizations, the Columbia Valley Métis Association.

Inits evidence, MNBC submits that Métis people have lived in the Columbia Valley since 1800 when two Métis men came to
live with the Ktunaxa people. Métis people settled inthe area over time andthe MNBC assert, continue to harvest and
undertake traditional land useinthe Columbia Valley. (ExhibitC9-1, p. 1)

Regarding the CVT Project, MNBC has concerns about the impacts to fish, wildlife,and plants which could adversely affect
Métis harvestingand traditional land uses. MNBC’s primary concernis thatit has never been contacted by BCTC regarding
the Project.

Inresponse, BCTC submits that the duty to consult MNBC has not been triggered because the Métis residencein the
Columbia Valley does not meet the legal test for a rights-bearing community. (BCTC Final Submission, para 234)

The assessmentof adequacy of consultation with MNBC turns on the assessment of whether Métis people and the MNBC
have Aboriginal rights as per section 35(1) of the Constitution Act, 1982 inthe CVT Project area. The Supreme Court of
Canada established a test for Métis rights inits decisionin R.v. Powley, 2003 SCC 43, which states at paragraph 24:

“Aboriginal rights arecommunal rights: They must be grounded in the existence of a historic and
present community, and they may only be exercised by virtue of an individual’sancestrally based
membership inthe present community.”

BCTC submits that because Métis peoples have resided inthe Columbia Valleysince 1800 does not, initself, establisha
historic rights-bearingcommunity, or a continued distinctive existing Métis community as established by the test in Powley.
(BCTC Reply Submission, paras27-29) Furthermore, BCTC submits that MNBC has not established a basisfor section 35 of
the Constitution Act rights inthe CVT Project area.(BCTC Final Submission, para 238)

MNBC cites caselawincluding Powley and Haida to assertthat Aboriginal peoples do not have to prove their rights before
the Crown consults them and as such, “the Crown must at very leastassess thestrength of a claimed assertion of rights.”
(Exhibit C9-1, p. 3) MNBC states BCTC has not contacted the MNBC to assess theassertion of rights and have therefore
failed to consultand uphold the honour of the Crown.

Inresponse to an Information Request to identify traditional Métis territories or communities inthe CVT Project area,
MNBC provided further evidence of Métis residents inthe area, but no evidence of a community as established by Powley.
(ExhibitC9-3, IR 2.1)
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Commission Determination on the Adequacy of Crown Consultation with Métis Nation BC

The Commission Panel finds that BCTC and BC Hydro’s duty to consult the MNBC on Aboriginal rights was not triggered.
Therefore, the adequacy of consultation with respect to Aboriginal rights does not need to be determined.

Residenceinan area does not create a Métis community with Aboriginal rights protected by Section 35 of the Constitution
Act, 1982. Powley is clearindirectingthatAboriginal rights mustbe grounded inanestablished historicand continuing
Métis community and without proving this type of community exists, MNBC cannot assert Métis rights to the area. Thus,
BCTC did assess thestrength of claimfor the MNBC by assessingthe legal test for Aboriginal rights.

The Commission Panel finds thatthe Métis residents have not demonstrated that they have an asserted territory inthe CVT
Project area in which they can exercisetheir Aboriginal rights. Thus,the Commission Panel determines that the duty to
consultthe MNBC on the CVT Project was not triggered and BCTC did not have a duty to consult.

Whilethe Commission Panel has found that the duty to consultthe MNBC has not been triggered inthe caseof the CVT
Project, the Panel encourages BC Hydro to engage with the MNBC as part of its ongoing public consultation process for the
CVT Project. As anestablished organization with members who harvestand use the land for traditional uses, MNBC
warrants consultation asanimpacted member of the public.

7.10 Commission Determination

The Commission Panel finds that BCTC’s and BC Hydro’s consultation with First Nations affected by the CVT Project has
been adequate to uphold the honour of the Crown.

For the KNC, SNTC, and Lakes Division,BCTCand BC Hydro assessed the strength of claims and levels ofimpacton the First
Nation. They determined the levels of consultation required and conducted consultationsaccordingly. The SIB provided
the Commission with direct confirmation thatit had been adequately consulted and accommodated.

Métis Nation BC did not provide evidence of a community withinthe area as established by caselaw. Therefore, no duty to
consulton Aboriginal rights was triggered for them.

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 38 of 44

8.0 RISK MANAGEMENT

Section 8 describes projectrisks and mitigation.

8.1 Risks Identification and Mitigation

BCTC hasidentified and assessed projectrisks and developed mitigation plans to manage these. Riskidentificationand
mitigation will evolveas the Project proceeds. Risks havebeen consideredinrelationto activities such as engineering,
design, procurement, stakeholder consultation, First Nations consultation, environmental assessment, construction, and
safety.

Key risks identified include opposition by the public and opposition by First Nations, both of which could impact meeting
the scheduled in-servicedate and the Project cost. Such risks havebeen assessed as moderate. Monitoringand mitigation
strategies will takeplaceas the Project proceeds.

BCOAPO submits that “the main risks identified with the project relate to potential delays due to either public or First
Nation opposition.” BCOAPO further submits that “BCTC has made reasonable efforts to consultwith the publicand
respond to public concerns.” (BCOAPO Argument, p. 5)

BCOAPO notes that “BCTC has acknowledged that a number of First Nations may be affected by the CVT project. With the
exception of the Métis Nation BCTC has provided information regardingthe CVT projectto all other FirstNations
expressinganinterestinthe project. BCTC has also proactively soughtinputfrom these groups and responded to their
requests and concerns.”

BCOAPO identifies the two primaryrisks relatingto FirstNations consultation to be:

1. divergent views on whether the CVT Projecttriggers a medium-high or high level of consultationand
accommodation on the Haida scaleinthe caseof the KNC; and

2. the consultation orlackthereof inthe caseof the Métis Nation.

BCOAPO submits that “Given the evidence on the record, BCOAPO is satisfied thatthese risks are moderate.” (BCOAPO
Argument, p. 6)

No other Intervener commented on riskidentification, management, and mitigation.

8.2 Commission Determination

The Commission Panel concurs with BCTC’s and BCOAPQ'’s views that the key project risks relateto publicand FirstNations
oppositionandthat these couldimpactprojectschedule and costs. Further we find that the assessment that these risks
are moderate is reasonable and theyshould be manageable through appropriate monitoring and mitigation.

BCTC has actively engaged in public consultation throughout the Projectand has committed to ongoing communicationand
consultationas itproceeds. This will allowitto maintain a finger on the pulse of the public to develop mitigations to
concerns should they be warranted. Furthermore, BCTC has demonstrated its willingness to respond to concerns when
raised by the public as evidenced by the rerouting of the transmission linewith the Toby Creek diversion.
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BC Hydro and BCTC have committed to ongoing consultations with First Nations throughout the remainder of the definition

andimplementation phases of the Project. They will continueto:

e providetimely information and updates regardingthe Project;
e providetimely responses to questions or information requests in relation to the Project;

e seek to understand FirstNations concerns respectingthe Project and consider such concerns in the Project’s final
designand delivery;and

e engage indiscussionsto further identify means to avoid, mitigate, or otherwise accommodate any potential
impacts by the Projecton Aboriginal interests.
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9.0 CONCLUSION AND COMMISSION DETERMINATIONS

The Commission Panel has carefully considered and weighed the evidence and arguments of all parties participatingin this
proceeding. We have considered the Project justification and alternatives assessed by BCTC. We have concluded that the
CVT Projectis required to address the growing load and capacity constraints in the upper Columbia Valley. For the reasons
given, we find the CVT Project necessaryandinthe publicinterest. Subject to the Directions containedin this Decisionand
the related Order, the Commission Panel grants BC Hydro a CPCN for the CVT Project.

The Commission Panel finds thatthe level of consultation with First Nations to the date of this Decision has been adequate

to upholdthe honour of the Crown.

DATED at the City of Vancouver, inthe Provinceof British Columbia, this Third day of September 2010.

Original _signed by:
M.R. HARLE,
PANEL CHAIR/COMMISSIONER

Original _signed by:

L.A. O'HARA
COMMISSIONER
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APPENDIX 1 —BACKGROUND AND REGULATORY PROCESS

Appendix 1 of the Decision sets out the background of the Application, describes the Order sought, and the regulatory
process by which the Application was heard.

1.1 The Applicant

At the time of the filing of the Application BCTC, formed under the Transmission Corporation Act in 2003, was the provincial
Crown Corporationresponsiblefor operatingand managingthe transmission assets of BC Hydro. Its responsibilities
included the planning, constructingand obtainingthe necessary regulatory approvals for investment in the transmission
system. ltwas the Applicantforthe CPCN for the CVT Project.

BCTC hadthe technical capability to plan for, construct,and manage the operation of the CVT Project. BCTC als o had access
to BC Hydro’s experience and engineering expertise under support services agreements between BCTC and BC Hydro.
Specialized consultantswould also beretained by BCTC to adviseonvarious aspects of the CVT Project, including
environmental assessments. BCHydro had the primary responsibility to carry out First Nations consultation.

The Application contemplated that BC Hydro would own the transmission assets, ifapproved and constructed, and would
be responsiblefor makingthe capital expenditures required. BC Hydro would providethe financingfor the CVT Project. It
has the financial capability to undertake the Project by borrowing guaranteed by the Province, borrowingdirectly from the
Province,and generating funds internally fromits operations.

Part7 of the Clean Energy Act, SBC 2010, c. 22 came into force on July 5, 2010. As a resultof the coming into force of
Part7, BCTC'’s interest in the Application became vested in BC Hydro as of that date.

1.2 The Order Sought

The initial Order requested by BCTC was for the Commission to grant a CPCN to BCTC for the CVT Projectpursuantto
sections 45 and 46 of the UCA. BCTC'’s Final Argument anticipated the cominginto force of Part 7 of the Clean Energy Act
prior to the Commissionreleasingits decision onthe Application. Ittherefore requested thatifthe Commission granted the
CPCN, the CPCN should beissuedinthe name of BC Hydro. Accordingly, BCTC included a revised form of Order as Schedule
A toits Final Argument. Inparticular,the revised Order seeks the followingreliefin the followingterms:

“1. A Certificate of Public Convenienceand Necessityis granted to BC Hydro for the entirety of the
CVT Project as described in the Application.

2. BC Hydro shallfilequarterly progress reports on the CVT Project showing planned versus actual
schedule, planned versus actual costs,and anyvariances or difficulties that BC Hydro may be
encountering in implementing the project. The quarterly reports will befiled within 30 days of the
end of each reporting period.

3. BC Hydro shall filewith the Commission a Final Report, within six months of the end or substantial
completion of the CVT Project, that provides a complete breakdown of the final costs of the CVT
Project, compares these costs to the cost estimate, and provides a detailed explanationand
justification of all material costvariances.
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4. The format and content of the quarterlyreports and the final reportwill be determined by BC
Hydro in consultation with the Commission staff, or by determination of the Commission.”

(BCTC Final Argument, Schedule A)

13 The Regulatory Process

By Order G-18-10 dated February 8, 2010 the Commission established a preliminaryregulatory timetableand agenda. The
timetable established a Procedural Conference in Vancouver on March 17, 2010 to seek input from the Applicantand
interested parties onthe principalissues arisingfromor relatingto the Application,and the process forits review. The
Order required BCTC to publishindisplay-ad formata Notice of Applicationand Procedural Conferenceina number of
publications,and to provide copies of the Order to the FirstNations considered to be relevant for inclusionin the

consultation activities on the Project.

At the Procedural Conference some parties expressed preference for a written process, while others took no positionona
written or oral process. Wildsightfiled a letter dated March 15, 2010 requesting oral hearings . (Exhibit C3-2) No other
party advocated an oral hearing process. FirstNations Interveners were concerned that adequate consultations takeplace
through the proceedings to address theirinterests. The Ktunaxa Nations Council (KNC) expressed the view that there may
not be adequate time for BCUC to assess theadequacy of consultations given that written submissions mighthaveto be
prepared while ongoing negotiations were continuing between BCTC, BC Hydro, and the KNC. (T1:20-22, 24)

Several parties supported the positionthatsome form of public or community inputsessionshould beheldinthe Columbia
Valley as partof the proceedings. (T1:9, 15, 33)

Followingthe Procedural Conference, on March 24, 2010 by Order G-54-10, the Commission established a Regulatory
Timetable. It provided for a written public hearingfor the review of the Application. Italso provided for a Workshop on
“Working with the Commission” on April 14,2010 and a Community Input Session to be held on April 15,2010, all to take
placeinInvermere, BC. The Order required BCTC to publishin display-ad formatthe Notice of the Workshop and
Community Input Sessions in several publications, and to provide copies of the Order to the FirstNations considered to be
relevant for the inclusionintheconsultation activities on the Project.

On April 13,2010, the Commissionissued a cancellation noticefor the proposed Workshop and Community InputSessions
because aninsufficient number of participants had registered with the Commission.

On April 15 the Commissionissued Order G-71-10 establishinga Revised Regulatory Timetable to take account of concerns
raised by the KNC regardingthe date required to file Intervener evidence. By letter dated June 1, 2010, the Commission
granted the KNC'’s request for a two day extension in the filing of the KNC’s responses to Information Requests. Inresponse
to arequest by BCTC the Commissionissued Order G-94-10 on June 2, 2010 establishinga Revised Regulatory Timetable.
The following dates were establishedinthatOrder:

BCTC Written Final Submission ThursdayJune 10,2010
Intervener Written Final Submissions ThursdayJune 17,2010
BCTC Written Reply Submission ThursdayJune 24,2010
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APPENDIX 2 - JURISDICTION OF THE COMMISSION
2.1 Jurisdiction
Sections 1 (in part), 45, and 46 of the UCA, andsections 1(1) (in part), 2, 4, and 19 of the CEA which came into force on

June 3,2010inform as to matters that the Commission “must consider and be guided by” in deciding whether to issuea
certificateof public convenienceand necessity to BC Hydro for the CVT Project.

Inaddition to consideringthe interests of persons in British Columbia who receive or may receive servicefrom BC Hydro,
the Commission Panel is required pursuantto section 46(3.3) of the UCA to consider and be guided by the following
matters in deciding whether to issuea CPCN:

(a) British Columbia’s energy objectives,
(b) anapplicableintegrated resource planapproved under section 4 of the CEA, and
(c) the extent to whichthe applicationfora CPCN is consistentwith the requirements under section 19 of the CEA.

British Columbia’s energy objectives are defined insection 1 of the UCA to have the same meaning asinsection 1(1) of the
CEA whichin turn references section 2 of the UCA.

BCTC provided the only submission onthe CEA matters that the Commission mustconsider and be guided by under
section 46(3.3) of the UCA. It submitted that the CVT Projectis consistentwith the British Columbia energy objective found
insection 2(c) of the CEA:

(c) to generate atleast93% of the electricityin British Columbia fromclean or renewable resources
andto buildthe infrastructurenecessary to transmitthat electricity; [emphasis inthe original]
(BCTC Final Submission, para 6)

No applicableintegrated resourceplanhas been approved to date under section 4 of the CEA. Therefore, section 4 of the
CEA does not applyto this Application.

Further, the prescribed targets or guidelines referred to insection 19 of the CEA have not yet been established and
therefore section 19 does not applyto the CVT Project.

2.2 Public Convenience and Necessity and the Public Interest

The Commission previously concluded In the Matter of Vancouver Island Energy Corporation (A Wholly -Owned Subsidiary
of British Columbia Hydro and Power Authority), Vancouver Island Generation Project, Application for a Certificate of Public
Convenience and Necessity, Decision dated September 8, 2003 (VIGP Decision) that “...the test of what constitutes public
convenience and necessityis a flexibletest.” (VIGP Decision, p. 76)

In the Matter of British Columbia Transmission Corporation, An Application for a Certificate of Public Convenience and
Necessity forthe Vancouver Island Transmission Reinforcement Project, Decision (VITR Decision)dated July 7, 2006 the
Commissiondiscussed public convenienceand necessity and the publicinterest,in the context of sections 45 and 46 of the
UCA. Itadopted the statement of the Supreme Court of Canada in Memorial Gardens Assn.(Can.)Ltd. v. Colwood Cemetery

BCTC Columbia Valley Transmission Project



APPENDIX A
to Order C-5-10
Page 44 of 44

Co. [1958]S.C.R. 353 at para 8that itwould be “...both impracticaland undesirableto attempt a precisedefinition of what
constitutes public convenienceand necessity.” It alsoadopted the statement inthe VIGP Decision that the test was a
flexibletest. (VITR Decision, pp. 1, 15)

In the Matter of An Application by Terasen Gas Inc. for a Certificate of Public Convenience and Necessity for the Tilbury
Property Purchase, Order G-28-10 dated February 23,2010 (Tilbury Decision),3 the Commission applied thetest of public
convenience and necessity articulated in the VIGP and VITR Decisions.

The Commission Panel also notedinthe Tilbury Decision (consistentwith the VIGP Decision at p.76 andthe VITR Decision at
p. 15) that it considered cost-effectiveness to be one of a number of factors thatitcould consider in deciding whether to
issueorrefuse a CPCN. “Cost-effectiveness” is defined at p. 77 of the VIGP Decision as follows:

“Safety, reliability and other impacts are relevantfactors [in the determination of what is the most
cost-effective project], alongwith the costto ratepayers and the impact on the financial ability of the
utility.”

No party made anysubmissionson the test for public convenienceand necessity. Accordingly,the Commission Panel will
applythe test that ithas previously usedinthe decisions referenced above in consideringthe Application.

Varied onothergrounds by Commission Order G-68-10, April 9, 2010.
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