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IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

An Application by the Industrial Customers Group
for Reconsideration of Order E-29-10 regarding a Capacity Purchase Agreement
between FortisBC Inc. and Waneta Expansion Power Corporation

BEFORE: L.F. Kelsey, Commissioner
L.A. O’Hara, Commissioner April 13,2012

D.A. Cote, Commissioner

ORDER
WHEREAS:

A. By Order E-1-12 dated January 23,2012 the British Columbia Utilities Commission (Commission) determined that a
process should beinitiated to determine whether the Executed Capacity Purchase Agreement (WAX CAPA), between
FortisBCand Waneta Expansion Power Corporation and aJustification Reportinrelation to the Waneta Expansion
Power Project (the Filing) should continueto be held confidential by the Commission;

B. The Commission has yet to decide whether a hearingpursuantto section 71 of the Utilities Commission Act (Act)
should be held to determine whether the Executed WAX CAPA isinthe publicinterest;

C. The Commissionreceived submissionsfrom FortisBC, the Industrial Customers Group, and Alan Waiton the need to
maintain confidentiality of the WAX CAPA and the Justification Report;and

D. The Commission has considered the submissions of the parties.

NOW THEREFORE pursuantto section 71 of the Act and for the reasons expressedinthe Reasons for Decision, attached as
Appendix A to this Order, the Commission determines as follows:

1. The Executed WAX CAPA and Justification Reportwill continueto be held confidential by the Commission pendingthe
Commission’s decision as to whether a hearingis necessaryto determine whether the Executed WAX CAPA should be
accepted as being inthe publicinterest.

th

DATED at the City of Vancouver, inthe Province of British Columbia, this 16 day of April 2012.
BY ORDER
Original signed by:
L.F. Kelsey

Attachment Commissioner
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An Application by the Industrial Customers Group
for Reconsideration of Order E-29-10 of a Capacity Purchase Agreement
between FortisBC Inc. and Waneta Expansion Power Corporation

REASONS FOR DECISION

By OrderE-29-10 dated September 23, 2010, the British Columbia Utilities Commission (Commission) accepted a
filing by FortisBC Inc. (FortisBC) pursuantto section 71 of the Utilities Commission Act (Act) of a Capacity
Purchase Agreement (WAX CAPA) between FortisBC and Waneta Expansion Power Corporation (WEPC) and a
Justification Reportin relation tothe Waneta Expansion Power Project (the Filing)and agreed to hold
confidentialboth documents;

On November 18, 2011, FortisBCfiled the Executed version of the WAX CAPA. The Executed WAX CAPA
appeared to contain some substantive differences from the agreement accepted forfiling by Order E-29-10.
FortisBC requested that the Commission continue to maintain confidentiality overthe Executed WAX CAPA and
the Justification Report.

By OrderE-1-12, the Commission requested that FortisBC provide its submissions related to the need to
maintain confidentiality tothe Commission and provided an opportunity forthose parties wishing to participate
inthe review of FortisBC's request for confidentiality to provide their submissions. FortisBCwas also provided
the opportunity tosubmitreply submissions. All parties were asked to address the provisions of the
Commission’s Confidential Filing Practice Directive intheir submissions. FortisBC, the Industrial Customers
Group (ICG) and Alan Wait provided submissions on the request for confidentiality.

Pursuantto OrderE-1-12, FortisBCfiled its submission by letter dated February 6,2012. FortisBCsubmits that
the commercially sensitive nature of the WAX CAPA and the Justification Report has already been determined by
the Commission when Order E-29-10was issued. Eventhough the Executed WAX CAPA may contain certain
substantive changes fromthe earlier version, the commercially sensitive nature of its contents has not changed
and neither has the justification forthe WAX CAPA as setout in the Justification Report.

FortisBC submits that the Commission’s Confidential Filing Practice Directive has no applicationinthe present
circumstances because the directive, by its own words, only applies to publichearings and no publichearing has
beenorderedtobe held toreview the WAX CAPA.

FortisBCsubmits evenif the directive applies, however, the orderfor confidentiality should be maintained.
Specifically, FortisBC submits that the WAX CAPA and Justification Report contain sensitive information notin
the publicdomainregarding the terms and conditions on which FortisBC will purchase capacity from the Waneta
Expansion Limited Partnership (WELP). The sensitiveinformationincludes:

a. the price of capacity to be purchased;

b. theexistence of FortisBC's optionto extend the term of the WAX CAPA and the mechanismto
establish the price of capacity duringthe extended term;

c. theallocation of risk between WELP and FortisBC regarding timing of commencement of operation
of the Waneta Expansion Project;

d. the mechanismforadjustingthe price of capacityinthe eventof a shortfall in agreed-upon capacity
deliveries;

Fortis BC-ICG Reconsideration of E-29-10
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e. theallocationasbetween WELP and FortisBC of risk regarding curtailment of energy and capacity
deliveriesinthe event of forced outages;

f. theallocationas between WELP and FortisBC of responsibility for new system constraints imposed
eitherunderthe Canal Plant Agreement or otherwise;

g. limitationsonthe parties’ respective liability in the event of breach; and
h. terminationrights.

FortisBCalso submits thatthe WAX CAPA and Justification Report together contain commercially sensitive
information about how FortisBC will integratethe WAX CAPA intoits overall power supply portfolio, including
how FortisBC plansto market, and the value itexpectsto receive from, surplus capacity.

FortisBC submits thatit has consistently treated the WAX CAPA and Justification Report as confidential. It has
not publicly released oragreedto the publicrelease of any confidential information in either document.

FortisBC submits that disclosure of the commercially sensitiveinformation could reasonably be expected to
resultin undue material financial loss to FortisBC or significant harm or prejudice to FortisBC's competitive or
negotiating position, and, therefore, also to the interests of its ratepayers. FortisBCplansto use the capacity
provided by the WAX CAPA to engage in certain marketactivities including the sale of surplus capacity to third
parties. FortisBCsubmitsthat forecast rate impacts associated with WAX CAPA reflect certain assumptions
aboutrevenue itexpectstorealize fromthe market activities. If the termsand conditions on which FortisBC
acquires capacity are known to the market, then FortisBCwill be prejudiced inits ability to negotiate
advantageoustermsthereby negatively affecting ratepayers.

FortisBCalso submits thatthere is no competing publicinterestto be served by the disclosure of the WAX CAPA.
Furtherprocess on the WAX CAPA will deprivethe parties of the certainty provided by Order E29-10 and could
create a cascade of deleterious effectsin the Province.

Finally, FortisBCsubmits thatit does notbelieveitis possibleto produce a redacted copy of eitherthe

WAX CAPA or the Justification Report thatisinany way meaningful oruseful. Each documentisreplete with the
confidentialinformation such that the vast majority of the provisions of both documents would have to be
redacted almost entirely.

The ICG submitsinitsletterdated February 17,2012, that Order E-1-12 established the first step in the process
for review of the Executed WAX CAPA pursuantto section 71 of the Act. Therefore, the ICGsubmitsthat
FortisBC’s reference to the need for confidentiality being previously determined by Order E-29-10 is outside the
scope of thisreview. The ICG submits thatif the Executed WAX CAPAis notto be reviewed as a new filing under
section 71 of the Act, thenitis necessary to considerthe submissions of the ICGregarding the cancellation of
Order E-29-10 or the second phase of the reconsideration of Order E-29-10. Inresponse tothe FortisBC
submissionthat the Confidential Filing Practice Directive does notapply, the ICGsubmitsthatithas made
extensive submissions that ratepayers should have an opportunity to review the agreementin ahearing. If the
Commission agrees, then the Practice Directivewould apply. Further, eventhough the Practice Directive may
not be binding on the Commission, the executed version of the WAX CAPA and the Justification Report must be

FortisBC-ICG Reconsideration of Order E-29-10
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made publicunlessthe Commission decides thatitisin the publicinterest that the documents not be disclosed
as per subsections 71(1) and (5) of the Act and section 41 of the Administrative Tribunals Act.

The ICG submits thatthe Commission hasthe discretion to authorize or orderdisclosure of commercially
sensitiveinformation where itis satisfied that the publicinterestis better satisfied by an open and fair process.
Ratepayers should know all the details of the transaction and any justification provided by FortisBC. The
Commission must protect ratepayers from harm that may arise as a result of the self-dealings between a utility

and its affiliate. The results of the self-dealings must be reviewed with the full participation of those who will be
affected.

The ICG proposes that the Commission should grant access to the confidential information to all parties,
including their counsel, consultants and experts, once the necessary confidentiality undertakings have been
signedandfiled.

Mr. Wait by letterdated February 20, 2012, supports the release of as much of the Executed WAX CAPA asiis
possible becausethe Commissionis considering the Integrated Systems Plan for FortisBCand the agreementis
being presented as the solution for many years to FortisBC’s capacity requirements. Mr. Wait submits that while
the price is important considering this may not be a completely arm’s length transaction, he is prepared to
accept receipt of a copy of the agreement with prices redacted.

By letterdated March 5, 2012, FortisBCrespondstothe ICG submission regarding the relevance of its
submissions by emphasizing that Order E-29-10 remainsin place and applies regardless of the changes made to
WAX CAPA in itsexecuted form. OrderE-1-12does not establish afresh review of WAX CAPA and non-
application of Order E-29-10. FortisBCalso submitsthatthe ICG have mischaracterized the rationale for
confidentiality by stating that confidentiality is appropriate only to “protect the interests of a customerfrom
release of customerspecificinformation orto protect the interests of a third party into a competitive bid
process.” FortisBCsubmitsthat confidentiality is determined by a consideration of “undue material financial
loss or gainto a person” or whetherthere will be “significant harm or prejudice to that person’s competitive or
negotiating position.”

FortisBCopposesthe release of the WAX CAPA and Justification Reporttothe ICG, eveniftheyare not made
generally availabletothe public. FortisBCnotesthatatleastone memberofthe ICGis part of the very
marketplace in which FortisBC seeks to preserveits position forthe benefit of its ratepayers asa whole.

Finally, FortisBC opposes Mr. Wait’s submission that the redacted WAX CAPA be produced soitcan be dealt
withinthe hearingrelatedtothe 2012 Integrated System Plan. FortisBC submits thatthe ISP hearing should not
be expandedtoinclude WAX CAPA.

The Commission Panel determines that the Executed WAX CAPA and Justification Report will continue to be held
on a confidential basis at this time and will remain confidential until the Commission determinesif ahearing
pursuantto section 71 of the Act should be held. If the Commission decidesto hold a section 71 hearingon the
WAX CAPA, the Commission will give consideration to puttingin place the necessary and appropriate measures
to balance the need for confidentiality against the need fordisclosure to facilitate effective participationina
hearing. If the Commission decidesthatasection 71 hearingis not necessary, then the WAX CAPA and the
Justification Report will be held confidential. The Commission Panelhas come to this determination forthe
reasons expressed below.
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The Commission accepts as a starting point that utility filings should be made public. However, in certain
circumstances, usually as aresult of commercial sensitivities, the Commission accepts filings on a confidential
basis. The Act specifically contemplates section 71filings being held by the Commission on a confidential basis.
Subsection 71(5) of the Act provides thatan energy supply contract or otherinformation filed must be made
available tothe publicunless the Commission considers that disclosure is notinthe publicinterest.

The Commission’s Confidential Filing Practice Directive addresses the procedure and considerations the
Commission will invoke when receiving requests for confidential filings in publichearings. FortisBCandthe ICG
made submissions regarding the applicability of the practice directive outside of apublichearing. The
Commission Panelis of the view that the principles contained in the Confidential Filing Practice Directive should
apply regardless of whetherornot a documentisfiled during the course of a publichearing. Partieswho
request thatthe Commission hold adocumentin confidence are required to explain why the requestis being
made and the basis for it. If another party wants access to the filing, it can make the requestandthe
Commission will seta processtodetermine if disclosure in whole or partis warranted and upon what terms or
conditions.

In thisinstance, the Commission Panelis satisfied that the publicinterest requires the WAX CAPA and
Justification Report be kept confidential unless asection 71 hearingis goingto be held. The Commission Panel
has reviewed the WAX CAPA and Justification Report and is satisfied that for the reasons expressed by FortisBC
both documents contain commereciallly sensitive information which if disclosed could reasonably be expected to
harm the competitive negotiating position of FortisBC with regard to the sale of surplus capacity. If the
competitive negotiating position of FortisBCis harmed, thenitis likely to cause adverse effects forratepayers.
The Commission Panel is convinced that disclosure of the commercially sensitive informationis notin the public
interestatthistime.

Further, the Commission Panel has considered the possibility of ordering the release of aredacted copy of the
WAX CAPA and Justification Report. The Commission Panelagrees with the submission of FortisBC that the two
documents are so replete with commercially sensitiveinformation that ordering production of aredacted
version deletingthe commercially sensitive information would be meaningless.

In makingthis determination, the Commission Panel did not rely onthe assertion that at least one member of
the ICGis a competitorinthe very marketplace in which FortisBCseeks to preserve its position forthe benefit of
ratepayers. The Commission has made its determination based on the fact that disclosure to the public,
includingall of the current and future competitors of FortisBC, is notinthe publicinterest because of the
potential harmto FortisBC’s negotiating position and the deleterious effect that would have upon ratepayersif
the commercially sensitive information was released and used to compromise the price paid by athird party for
the sale of surplus capacity by FortisBC. The fact that a member of the ICG may be viewed as a competitorto
FortisBC, however, is something the Commission will take into considerationin determining what disclosure
should be made, how it should be made, and to whomiifit decidesasection 71 hearingis goingto be
conducted. Partiestoa section 71 hearingwill need disclosure of some information if they are to participate
effectively.

At thistime, the Commission is conductingits usual review process of the Executed Version of the WAX CAPA
which contains certain substantive changes from the agreement accepted for filing by Order E-29-10 and the
Justification Reportto determinewhetherahearingis necessary to decide whetherthe agreementisinthe
publicinterest.
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