BRITISH COLUMBIA
UTILITIES COMMISSION

ORDER
NUMBER G-11-12

TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

SIXTH FLOOR, 900 HOWE STREET, BOX 250
VANCOUVER, BC V6Z2N3 CANADA
web site: http://www.bcuc.com

IN THE MATTER OF
The Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and
2012 Negotiated Settlement Process
Policy, Procedures and Guidelines
BEFORE: L.F. Kelsey, Commissioner February 2,2012

ORDER
WHEREAS:

A. OnJanuary 20,2011, the British Columbia Utilities Commission (the Commission) held a stakeholders meeting to
review the January 2001 Negotiated Settlement Process (NSP) Guidelines;

B. OnlJanuary25,2011, the Commissionissued draftminutes/notes of the meeting and requested comments by
February 1, 2011 and submissions by February 8, 2011. Comments were received by February 24, 2011;

C. OnAugust 12,2011, the Commissionissued the Revised August 2011 draft NSP Guidelines and requested comments
from the stakeholders by August 26, 2011. The deadlinefor comments was subsequently extended to September 9,

2011;

D. On November 18,2011,the Commissionissued the Revised November 2011 draft NSP Guidelines and requested
stakeholder comment by December 2, 2011;

E. The Commission has reviewed the comments and considers thatthe issuanceof the February 2012 NSP Guidelinesis
warranted.

NOW THEREFORE the Commission orders as follows:
1. The January2001 NSP Guidelines arerescinded.
2. The February 2012 NSP Guidelines attached as Appendix A to this Order are approved.
DATED at the City of Vancouver, inthe Province of British Columbia, this Second day of February 2012.
BY ORDER
Original signed by:
L.F. Kelsey

Commissioner
Attachment
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REVISED NEGOTIATED SETTLEMENT PROCESS

POLICY, PROCEDURES AND GUIDELINES

| POLICY STATEMENT

The policy of the British Columbia Utilities Commission (Commission) is to use the Negotiated Settlement
Processjudiciously to save time and reduce the cost of utility regulation whileachieving sound regulatory
decisions. The Commission is committed to public participationinits processes and totransparencyinits
decision making. Itisinthe spirit of these valuesthatthis policy has beenimplemented.

Thisdocumentreplaces the Commission’s January 2001 Negotiated Settlement Process, Policy, Procedures and
Guidelinesdocument.

] BACKGROUND

Negotiated settlements can offersignificant benefits to the regulatory process; however, realizing those
benefits, while maintaining fundamental principles of natural justice and fairness, requires that certain prindples
and process attributes be present, including the appropriate participation of Commission staff. If participants
are notsatisfied with aNegotiated Settlement Process they are free, atany time, to choose not to participate
and to use the traditional hearing process to resolvetheir concerns. The flexible nature of the Negotiated
Settlement Process allows itto adapt to problems as they arise.

A Negotiated Settlement Process may not always be appropriate or successful. The first questionto be
considered by potential participantsis whetherany of the issues are amenable to the Negotiated Settlement
Process. Considerations to be takeninto accountare listedin Partlll.

The Commission has statutory obligations underthe Utilities Commission Act and other provincial legislation and
cannot delegate decision-making powerto others; however, the Negotiated Settlement Processis atool that
provides considerable flexibility to the Commission and to parties appearing beforeit.

n WHEN IS A NEGOTIATED SETTLEMENT PROCESS APPROPRIATE?

To assistthe Commissionin determining when to use the Negotiated Settlement Process, all or portions of an
application should be evaluatedin light of the following considerations:

(i) Will customerclasses orother groupsthat are likely to be affected by the agreement be participantsin
the negotiating sessions? It may be necessary to exercise judgementas to the significance of any
settlementagreementfor parties that will not be active participants. Will the interests of the non-
represented groups be adequately addressed by otherinterveners and/or the active participation of
Commission staff?

(ii) Will the application pose policyissues about which there is no established Commission precedent? If so,
all or portions of the application may not be suitably addressed by negotiation.

Negotiated Settlement Process 1
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(iii) Has the set of issues posed by the application been subject to a publichearing within areasonable
interval? This consideration derives fromthe need to maintain an adequate publicrecord and to avoid
systematiclack of representation by any affected customer class or group.

(iv) The Commission Panel may request confirmation from the parties who intend to participate inthe
settlement discussions. It may also be the case that, in some circumstances, too large anumber of
Participants could preclude an effective settlement process. When this occurs, the Commission Panel
may:

e divide the applicationinto sub-issues to reduce the number of Participants at any one negotiation
session;

e encourage Participants representing similarissuesto work together; or

e decidethata Negotiated Settlement Processis not workable.

While the Commission strongly supports the development of the Negotiated Settlement Process, ithasa
statutory duty to regulate inthe publicinterest. Therefore, the Commission will not accepta proposed
settlementagreementunlessitis persuaded thatthe agreementisinthe publicinterestand consistent with the
requirements of the Utilities Commission Act.

v PROCEDURES FOR THE NEGOTIATED SETTLEMENT PROCESS

1. Role of the Commission or Commission Panel Prior to Commencinga
Negotiated Settlement Process

(i) Initiation of the Process

The decision toinitiate the Negotiated Settlement Process will be made by the Commission ora division of the
Commission (Commission Panel) and confirmed by order, after consideration of the application, the preference
of the Applicant, the likely interests of affected parties and any other matterit considersrelevant. The
Negotiated Settlement Process timetable, and opportunities forinformation requests and responses from the
utility, will be specified by the Commission Panel.

Participationin negotiationsis voluntary. While unanimous supportfromthe Applicantand the Registered
Intervenersis preferred before attempting a settlement process, there may be situations wheregeneral
agreementis sufficient.

Before settlement discussions begin, the Commission Panel may establish various pre -settlement processes,
includingworkshops and issues meetings. The purpose of workshops is to assistall parties to understand
specificaspects, policies or conceptsinan application through informal presentations and discussions.

Negotiated Settlement Process 2
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(i) Establishing the Participants

The Commission recognizes the right of Registered Interveners, Commission staff and the Applicant
(Participants) to participate in settlements. The Commission does not exclude or prohibit participation unless
the party in question has noreasonable interestinthe subject matteror pursuesissuesthatare out of scope of
the settlement discussions. Any challenges toaparty’s participation should be made in writing to the
Commission Panel priorto the start of negotiations. The Commission Panel will then decide whetherto hold an
oral hearingtoresolve the matteroraddressitthrough written submissions.

Parties cannot be forced to participate in a settlement process. A decision not to participate will notlimit the
right of the party to comment, forthe Commission Panel’s consideration, on a proposed settlement agreement.

Propernotice isimportantto ensuringthatall registered parties have the opportunity to participatein
settlement discussions. The Commission orderthatinitiates the Negotiated Settlement Process will be sentto
all registered partiesto provide proper notice.

Sufficientinformation will be availableto the Participants so thatissues can be assessed and the Negotiated
Settlement Process can begin. In most casesthis will include, ataminimum, the applicationand responses to
information requests.

Negotiated Settlement Processes are considered “proceedings” forthe purpose of costawards under

section 118 of the Utilities Commission Act. All parties requesting a participant assistant/cost award mustsign
the attendance form each day of the negotiations. Awards may be granted evenif asettlementcannotbe
reached, but will be granted according to the same conditions, whereappropriate, as for costs awarded in the
case of a full publichearing. Parties being asked to pay will have the opportunity tocommentonthe award
requestand the comments may address Section 1, Participant Eligibility of the Participant Assistance/Cost
Award Guidelines.

(iii) Appointing the Facilitator

The Commission willnormally provide a Facilitator. The appointment of the Facilitator will be made by the
Commission Chair, pursuantto section 28(1) of the Administrative Tribunals Act. The appointee willnormally be
a person knowledgeable in matters involving publicutilities. In makingthe appointment, the Commission Chair
may considerthe names of Facilitators recommended by the Commission Panelassigned to the application.
Priorto making the recommendation, the Commission Panel may canvas the Applicant, Registered Interveners
or Commission staff for names of potential Facilitators. A Participant proposinga Facilitator must provide the
Facilitator’'s name and credentials.

If any Participantina Negotiated Settlement Process requests someone other than Commission staffora
consultant tofacilitate or chair the negotiating sessions, that request, with supporting reasons, should be
submitted in writingto the Commission Panel. The other Participantsinthe Negotiated Settlement Process will
be givenan opportunity tocommentonthe request.

The Commission Chair will either approve the recommendation oradvise the Participants why the proposed
Facilitatoris unacceptable.
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(iv) Establishing the Role of Commission Staff in the Negotiations

Commission staff participation in settlement discussions, and alternative dispute resolution generally, is
important to the effectiveness of the process. Commission staff provide certain skills, knowledge and
experience that may otherwise not be available to all participants. Normally the role of Commission staffis
separate fromthe role of the Facilitatorand staff have the responsibilities listed below. The Commission Panel
may modify the responsibilities of Commission staff and may require that the role of Facilitatorand Commission
staff be fulfilled by the same person.

The Commission Panel will establish the role of Commission staff priorto the commencement of negotiations
and will request submissions from the Applicant and the Registered Interveners. Commission staff'srole may be
as an Active Participant, an Advisor, an Observeror a Facilitatoras described below:

a) Commission Staff’srole asan Active Participant mayinclude:

e actively participatingin negotiations;
e takinga positiononissues;and

e providingaletter of support or commentonany proposed settlement agreement.

Where a Commission staff member participates as an Active Participant, the Commission staff member
will not:

e discussany mattersrelatingto the application orthe negotiations with Commission staff that
are performingan Advisory role during the negotiation sessions; and

e discussany mattersrelatingto the application orthe negotiations with the Commission Panel
from the start of the Negotiated Settlement Process until the Commission Panel either approves
any proposed settlementorissuesits decision following any oral or written publichearing that
takes place on the application.

b) Commission Staff’srole as an Advisor mayinclude:
e supplyingfactual information that may otherwise not have been brought to the attention of the
Participants;
e describing possibleimplications of settlement proposals for unrepresented parties;

e advisingthe Participants of any relevant decisions and precedents recognized by the
Commission

e ensuringthatthe Participants are aware of matters the Commission Panel has identified for
consideration; and

e preparinganlIssues Summary which containsalist of issuesto be addressed inthe negotiations,
a summary of each issue and any concernsrelatingto each issue.
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Where a Commission staff member participates as an Advisor, the Commission staff member will not:

e takea positiononissues;

e prepare a Strawman which contains the Issues Summary along with a proposed resolution of
each issue and a rationale of the proposed resolution of eachissue;

e activelyparticipate inthe Negotiated Settlement Process otherthanin an Advisoryrole;

e discussany mattersrelatingtothe application orthe negotiations with Commission staff that
are participatinginan Active Participantrole during the negotiation sessions;

e discussany mattersrelatingtothe negotiations with the Commission Panel; or

e provide aletterof support or commenton any proposed settlement agreement.

c¢) Commission Staff’srole asan Observermayinclude:

e monitoringthe Negotiated Settlement Processto ensure thatitis fairand opento all parties;
e reportingbackto the Commission Panel onthe fairness of the process; and

e providingthe Commission Panel with technical assistance inits reviewof any proposed
settlementagreementorina hearingif the Negotiated Settlement Process has not resolved all
issues.

d) Commission Staff’srole as a Facilitator, in addition to those mattersidentified in Part1V.2mayinclude:
e preparinganlssues Summary forthe purposes of issues negotiation; and

e preparinga separate Strawman proposal for the purposes of issues negotiation.

In summary, the responsibility of Commission staff is to ensure that the interests of all affected parties are taken
intoaccount. Commission staff who attend settlement discussions will not disclose to the Commission Panel
any positions or offers presented during the negotiation sessions without the consent of all Participants.

(v) Identifying Matters for Consideration
The Commission Panel will determinethe appropriateness of referringall, or portions of, an applicationtoa
Negotiated Settlement Process, making reference to the criterialistedin PartIll. The Commission Panel will also

identify any of the matters it wishes the Participantsto consider, and thisinformation will be provided tothe
Participantsin written form.

2. Role of the Facilitator During the Negotiated Settlement Process

In conducting the settlement process the Facilitator will:

¢ helptofosteran environmentof cooperation and trustamong Participants;

e ensure thatall Participants have an opportunity to express theirviews on eachissue;

Negotiated Settlement Process 5
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e facilitate the preparation of a proposed settlement agreement which contains all the required
components;and

e guidethe preparation of alist of outstandingissues, if any.

The Facilitatorin the Negotiated Settlement Process has authority to bringabout a resolution of issues by any
reasonable means, andin particular by:

e clarifyingand summarizinga Participant's position;

¢ makingexplicitany differencesinthe positions taken by Participants;

e recognizingthe possible concerns of unrepresented parties;

e encouragingaParticipantto evaluate its own positioninrelation to that of other Participants by
introducing objective standards; and

¢ identifyingsettlement options orapproachesthat have not yet been considered.

In summary, the role of the Facilitatoris twofold: a) to oversee the mannerin which the settlement processis
carried out; and b) to ensure that the full range of issues is effectively addressed. Participantstothe negotiation
are responsible, however, forthe substance of the proposed settlementand the supportingrationales.

3.

Activitiesinthe Negotiated Settlement Discussions

The Negotiated Settlement Process may include technical workshops and pre-hearing conferences but will
usuallyinclude the following stages:

i)

iii)

iv)

v)

At the outset of the Negotiated Settlement Process, the Facilitator will invitethe Registered
Interveners, the Applicant and Commission staff to identify issues arising from the applicationto be
addressed through negotiation.

Parties whointend to participate inthe negotiations will be required to confirm that they will
adhere tothe termsand conditions of the process, assetoutin Part V, as a precondition of their
participation.

Duringthe negotiations, Participants will present their positionson eachissue. All negotiationsare
on a without prejudice basis foreachissue until thatissue has been signed off.

Participants will seek aconsensus resolution of eachissue. Once anissue has beensigned off, the
Participants signing off agree notto dispute thatissue ata settlement hearing on the proposed
settlement agreement unless new material information becomes availablethat was not reasonably
available atthe time of the negotiations.

It isthe responsibility of Participants to ensure that the proposed settlement agreement contains
sufficientevidenceto supportthe proposal. The proposed settlement agreement mustaddress
each of the requests made by the application, describe the issueand the relevantinformation
responses, and provide the resolutionto eachissue. In particular, provisions of the proposed
settlementagreement that relate to matters of concernidentified by the Commission Panel, orany
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other mattersthat may affectthe publicornon-participant parties, must be supported by explicit
rationales.

vi) Anyproposed settlementagreement willallow dissenting Participants to pursue their position
directly with the Commission Panelas setoutin paragraph 6 below.

vii) Participants agree thatthey will notraise any position taken by other Participants during the
negotiations atasettlement hearing.

viii)Participants are free to communicate theirown position with respectto anyissue but agree that
they will not communicate the positions of any other Participants taken at the negotiations to third
parties unless all the Participants to the negotiations agree.

ix) Oncethe negotiationsare completed, and all issues are signed off, the proposed settlement
agreement will be circulated to all other Registered Interveners whether or not they were present at
the negotiationsin orderto advise them of the negotiations and to obtain the positions of those not
present. When Participants sign off on aproposed settlementagreementthey agree to provide
theirsupportto the agreementandto waive theirrightto presentevidenceand cross-examineon
matters dealt with by the agreement.

x) A Participantwhointends todissentfromaNegotiated Settlement Agreement may remainin the
Negotiated Settlement Process throughoutits duration. Adissenting Participantshould, where
possible, state theirdissent during the Negotiated Settlement Process so that the opportunity for
other Participants to take themintoaccountin arriving ata settlement agreementis notlost.
Howeveradissenting Participantis not required to provide reasons for their dissent and may simply
choose to provide them to the Commission Panel with their Letter of Comments.

4. Discussions Without Prejudice and Confidential

To fosteropen, frank, and innovative settlement discussions, positions presented during the settlement
discussions will be without prejudice and confidential. The without prejudice and confidential nature of the
discussionsrequires each Participant to disclose whetherthey are participatingintheirown right oron behalf of
theirgroup or client(s). Thisdisclosure will ordinarily appearin the Notice of Intervention, butifitdoes not, the
Participant must disclose the identity of the party forwhom the Participantis acting.

Information that would have become availableindependently of the Negotiated Settlement Process remains
publicinformation. Parties mustagree to the confidentiality agreementsetoutinPart V below, orthey will not
be permittedto participate in the Negotiated Settlement Process. The confidentiality agreement must be signed
eitherbefore the commencement of the firstissues meeting or, in any event, before the commencement of
negotiations.

5. Authority to Act
The Commission Panel will require representatives to be able to speak to the concerns of theirgroup or client(s)

during negotiations. Further, the Commission Panel will require that representatives who sign a proposed
settlementagreement have been given the authority by theirgroup or client(s) todo so.
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6. The Right to Dissent

The Commission explicitly recognizes the right of Participants to dissent from a proposed settlement agreement.
If a Participantdissents, itcan submita written argument tothe Commission Panel. If the Commission Panelis
of the view thatthe dissentis reasonable and material, it may request written rebuttal argument or, where the
settlementreview process isto occur at an oral hearing, requestargument atthe oral hearing. If the dissentis
determined to be reasonable and material, the dissenting Participant retains the right to cross-examine, call
evidence, and make final argument on the issue at a settlement hearing without prejudiceto any positions that
they may or may not have taken during the negotiations. Insuch an instance, noreference will be made toany
positions taken by any other Participant during the negotiations. Inlike manner Particip ants that do sign off,
preserve the rightto cross-examine, call evidence, and make final argument on the issue raised by dissenting
Participants.

7. StepsFollowingthe Conclusion of Settlement Discussions
Following the conclusion of settlement discussions:

i) The proposedsettlementagreement will be circulated amongst the Participants and the Facilitator
will requestaletterof support orletter of commentregarding the proposed settlement agreement
fromthe Participants. The Facilitator will then distribute the proposed settlement agreement and
letters of support or commentto the non-participating Registered Intervenersand to the
Commission Panel. Normally the Commission Panel will give the non-participating Registered
Interveners one week to provide comments to the Commission Panel onthe proposed settlement
agreement priortothe Commission Panelcommencingits evaluation of the proposed settlement
agreement.

ii) Anyparty whodoes not agree with the settlement will be expected to provide written reasons to
the Commission Panel. All responses will be transmitted to the Commission Panel forits
consideration.

iii) The Commission Panel will not be provided with any information about the negotiations unless the
Participantstothe negotiations agree.

8. Commission Panel’s Evaluation of Settlements

The Commission Panel may approve proposed agreements as “packages” ratherthan line-by-line. Atthe same
time, the Commission Panel will not acceptindividualtermsthat, inits judgement, contravene the Commission’s
statutory obligations. Settlementagreements need to be supported by asignificant and substantial consensus
group of the Participants.

If the Commission Panel wishestoamend a portion of a settlementand thatamendment would have amaterial
effecton one or more interests, the Commission Panel will provide the necessary time for staff to contactall the
signatories tothe settlementto determine if they will agree to the changes. Afinal meeting of the Participants
to the Negotiated Settlement Process to address the changes may be scheduled.

Negotiated Settlement Process 8



APPENDIX A
to OrderG-11-12

If the Commission Panel rejects the proposed settlement agreement, then the Commission Panel will establish a
processfor the review of the application.

Itisimportantthat the Commission Panel have sufficientinformation onthe publicrecord to evaluate a
proposed settlement agreement. Thisinformationincludesany requirementstatedin Part1V.3(v) “Activitiesin
the Negotiated Settlement Discussions”. In most cases, the followinginformation willbe required ata
minimum:the terms of the agreement, the application and information responses, and a list of the Participants
who agree to the terms of the settlement. The Commission Panel may require Participantsto submitadditional
information, eitherorally orin writing. The onus of ensuring that sufficientinformationis onthe record always
rests with the proponents of the agreement.

The Commission Panel may evaluate proposed settlements through eitheran oral or a written publichearing.
The responses of Participants will be distributed to all Registered Interveners before asettlement hearing
begins. The Commission Panel may approve the proposed settlement agreement provided the Commission
Panel believes the settlement satisfies the publicinterest and the Commission Panel’s statutory obligations.

9. The Effectof a Settlement Agreement

The benefits of the Negotiated Settlement Process willonly be realized if Participants are bound to the terms of
the agreement. There are, however, circumstances where the proposed settlement agreement may require
amendment. Those circumstancesinclude where:

i) oneor more Participants becomes aware of important new information that was notreasonably
available to the Participant(s) at the time of the settlement discussions and which has asignificant
bearing onthe assumptions upon which the proposed settlement agreement was reached; or

ii) all Participants decide to opt out of the proposed settlement agreement pending an acceptable
amendment.

Amendments will not be made once the Commission Panelhas reviewed and accepted the terms of a proposed
settlementagreement.

If a proposed settlementagreementis approved by the Commission Panel then any disputes regarding matters
containedinthe settlementagreementthatare referred to the Commission for determination shall be
examined based on the wordingin the settlement agreement approved by the Commission. If the Commission
determinesthatthereisuncertaintyin the wording of the approved settlement agreement then the
Commission may look to the evidentiary record to assistin resolving the ambiguity.

Negotiated Settlement Process 9
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Vv CONFIDENTIALITY AGREEMENT OF PARTICIPANTS TO THE NEGOTIATED SETTLEMENT PROCESS

As discussedinPart1V.4above, “Discussions Without Prejudice and Confidential”, bargaining positions
presented duringthe settlement discussions will be without prejudice and confidential. All Participantsin
settlement negotiations must agree to the confidentiality agreement set out below and comply with the
confidentiality agreement, orthey will not be permitted to attend the negotiated settlement process.

We, on behalf of ourselves, and/or on behalf of ourclients, as the case may be, will notdisclose any
positions taken eitherorally orin writing during the course of the Negotiated Settlement Process to any
parties notsubject to this confidentiality agreement without the consent of all Participants to the
negotiations. If we or ourclients need to discuss with orseek information from other people within our
organization orexternal advisors those parties will also be bound by this confidentiality agreement.

Withoutrestricting the generality of the foregoing, we acknowledge that this confidentiality agreement
will prevent us, orourclients, from cross-examination on those positions atany publichearing heldin this
matterand further prevent us from making use of those positions against the proponent of the positions
inany argumentat such hearing. Similarly, we undertake not to cross-examine witnesses about any
positions takeninthe Negotiated Settlement Process.

We furtheracknowledge that we have fully read and now agree to conduct our attendance and
negotiationsaccordingtothe Negotiated Settlement Process - Policy, Procedures and Guidelines as set
out by the Commission.
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