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IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

An Application by FortisBC Inc.
for a Certificate of Public Convenience and Necessity
for the Advanced Metering Infrastructure Project

Electoral Area D in the Regional District Central Kootenay Application for
Reconsideration of part of Order G-177-12

BEFORE: L.F. Kelsey, Commissioner
D.M. Morton, Commissioner February 7, 2013
N.E. MacMurchy, Commissioner

ORDER
WHEREAS:

A. Onluly26, 2012, FortisBCInc. (FortisBC) applied to the British Columbia Utilities Commission (Commission
or BCUC) pursuantto sections 45, 46 and 56 of the Utilities Commission Act (Act), forthe approval of the
Advanced Metering Infrastructure (AMI) Project (Project);

B. By OrderG-105-12, dated August 2, 2012, the Commission established a Preliminary Regulatory Timetable
requesting comments on the regulatory process by whichtoreview the Application, such as written, oral or
both;

C. By OrderG-135-12, dated September 26, 2012, the Commission established a Procedural Conference to
hear participant positions on the regulatory process by which to review FortisBCInc.’s application forthe
Advanced Metering Infrastructure project (Application);

D. The Procedural Conference took place in Kelowna, BCon November 8, 2012;
E. ByOrderG-177-12, dated November 23, 2012, the Commission directed, amongotherthings, thatthe
review of the Application would proceed through acombination of awritten and an oral hearing, with

financial, operations, fire safety and privacy issues by way of a written hearing and health, security and
environmental issues by way of an oral hearing;
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F. By letterdated December7,2012, Mr. Andy Shadrack applied on behalf of Electoral AreaDin the Regional
District Central Kootenay (RDCK) for areconsideration under section 99 of the Utilities Commission Act to
vary part of Order G-177-12 (Exhibit C13-9). The relief sought wasthatthe Decision and Order be
reconsidered and varied to permit financial, operational, fire safety and privacy issuesincluding wireless vs.
wired metersinthe oral hearing;

G. The Participants’ Guide to the B.C. Utilities Commission document, available onthe BCUC website, provides
information and criteriaon how the Commission handles reconsideration applications;

H. By Commission LetterL-71-12 (Exhibit A-18), dated December 14, 2012, the Commission established a phase
one reconsideration processincludingacomment process for participantsinthe Proceeding;

I. Intervenersotherthan RDCK filed their comments on orbefore December21, 2012. FortisBCfiledits
commentsonJanuary 4, 2013 and RDCK filed its reply onJanuary 11, 2013; and

J. The Commission Panel has considered the submissions and determines that a reasonable basis does not

existforallowingareconsideration.

NOW THEREFORE as setout inthe Reasons for Decision attached as Appendix A to this Order, the Commission
deniesthe requestforreconsideration.
DATED at the City of Vancouver, in the Province of British Columbia, this 7" day of February 2013.
BY ORDER
Original signed by:

L.F. Kelsey
Commissioner

Attachment

Orders/G-21-13_FBC-AMI_RDCK Reconsider G-177-12-Reasons
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An Application by FortisBC Inc.
for a Certificate of Public Convenience and Necessity

for the Advanced Metering Infrastructure Project

Electoral Area D in the Regional District Central Kootenay Application for
Reconsideration of part of Order G-177-12

REASONS FOR DECISION

1.0 INTRODUCTION

On November8, 2012, the British Columbia Utilities Commission (Commission) held a Procedural Conferencein
Kelownato hear participant submissions on the regulatory process for the review FortisBCInc.’s (FortisBC)
application forthe Advanced Metering Infrastructure Project (Application). By Order G-177-12, dated
November 23,2012, the Commission, among otherthings, ordered thatthe review of the Application take place
by a combination of awrittenand an oral hearing. Itordered the review of financial, operations, fire safety and
privacy issues by way of a written process and the review of health, security and environmental issues by way of
an oral hearing process. Inits Reasons, attached as Appendix Bto Order G-177-12, the Panel agreed with
FortisBCthat the review of financial and operations matters are highly technical in nature, involvefinancial
spreadsheets and particulars that participants can conveniently address in written form.

11 The Reconsideration Application

By email dated December 7, 2012, Mr. Andy Shadrack applied, on behalf of Electoral AreaDin the Regional
District Central Kootenay (RDCK), forareconsideration under section 99 of the Utilities Commission Act (Act) to
vary part of Order G-177-12. (Exhibit C13-9) The relief sought wasthatthe Decision and Order be reconsidered
and varied to permit financial, operations, fire safety and privacyissuesincluding wireless vs. wired metersin
the oral hearing.

Mr. Shadrack describes the “primary intent” of the RDCK application as being “to ask the Commission to
reconsider why it wantsto preventintervenersfrom orally cross-examining FortisBC on whatever evidence the
Commission allows or subsequently requires FortisBCto provide in these proceedings.” (Exhibit C13-9, p. 14)

He also suggests bias onthe part of the Commissionrelatingto both the statements made onits website under
the link “Quick Facts About Smart Meters” (Quick Facts) and to its decision “to make matters of a financial,

operational, fire safety and privacy nature, including consideration of awired vs. wireless option, reviewable by
written process only, underorder G-177-12 also shows a certain bias against some interveners.” (Exhibit C13-9,

p. 2)

By LetterL-71-12 dated December 14, 2012, the Commission established a phase one reconsideration review
including a written comment process for participantsinthe Proceeding. The letter appended the RDCK
application and a copy of the Reconsideration and Appeals section of the Commission’s “A Participant’s Guide to
the B.C. Utilities Commission.” Anapplication forreconsideration before the Commission takes place intwo
phases. The firstphaseisan initial screening phase thatrequires an applicant for reconsideration to establish a
prima facie case sufficient to warrant a second phase full consideration by the Commission.

Afterthe first phase evidence has beenreceived,the Commission generally applies the following criteriato
determine whetheror not a reasonable basis exists for allowing reconsideration:

FortisBC-AMI/RDCK Reconsideration of G-177-12-Reasons
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e the Commission has made anerrorinfact orlaw;
e there hasbeenafundamental change in circumstances orfacts since the Decision;
e abasicprinciple had notbeenraisedinthe original proceedings; or

e anewprinciple has arisenasa result of the Decision.

While the reconsideration application did not specifically address the above criteria, Exhibit A-18 established a
written process forthe application and a Timetable for the filing of comments by Interveners, FortisBC, and
RDCK reply. Intervener comments weredue by December 21, 2012, FortisBC’s comments by January 4, 2013
and RDCK reply by January 11, 2013. All comments were received on or before the deadlines established by
Exhibit A-18.

2.0 INTERVENER COMMENTS
The following Interveners commented on the application:

) Ridingof BC Southern Interior (BCSI, Alex Atamanenko, MP);

) B.C.Sustainable Energy Association and the Sierra Club of British Columbia (BCSEA-SCBC);
(3) NelsonCreston Green Party Constituency Association (NCGP); and

) Commercial Energy Consumers of British Columbia (CEC);

2.1 BCSI

The BCSI supportsthe reconsideration application. It also submits a second ground for reconsideration, namely
that section 86.2 [1] of the Act does notallow fora hybrid hearing. Mr. Atamanenko submits “speakingas a
legislator, had lintended to grant the Commission the authority to structure acombination or “hybrid” hearing, |
would have made thatintent perfectly clear.” He further submitsthat “the portion of Order G-117-12 which
stipulates acombination written and oral hearingis ultra vires.” (Exhibit C1-5, p. 2)

Section 86.2 of the Act provides as follows:

(1) Despite any other provision of this Act, in any circumstance in which, underthis Act, a
hearing may or must be held, the commission may conduct awritten hearing.

(2) The commission may make rules respecting the circumstancesin which and the
process by which written hearings may be conducted and specifying the form and content
of materialsto be provided forawritten hearing.

2.2 BCSEA-SCBC

BCSEA-SCBCalso supports the application. Itacknowledges that the RDCK request “may or may not meetthe
‘errorin law’ test usually applied by the Commission, but argues that the threshold [phase one] reconsideration
testis based onthe principle of administrative certainty and that principle applies with “somewhat less force in
the case of an interlocutory decision.”

FortisBC-AMI/RDCK Reconsideration of G-177-12-Reasons



APPENDIX A
to OrderG-21-13
Page 3 of 12

BCSEA-SCBC submits thattwo points have arisen that support reconsideration of the content of the oral and
written portions of the hearing: the issues of (1) wired v. wireless and (2) opting-out. Onthe firstissue, it
submitsthatinits Reasonsfor Decision for Order G-198-12 (Exhibit A-19), the Panel acknowledges that:

“the existing and evolving process of reviewing the AMI Project Application does
provide Interveners an opportunity to bring forward issues and evidence on a wired
alternative for FortisBC to respond to through information requests, evidence and cross-
examination. ...

The issue of wired vs. wireless technology remains a live issue in this Proceeding.
FortisBC may wish to file additional information in atimely way that it considers might
provide additional insight on this matter and address specificissues and evidence raised
by the Intervenersinthis Proceeding (Exhibit A-19, p.6of 6;bold inthe original; underline
added by BCSEA-SCBC] (Exhibit C4-9, p. 3 of 5).”

BCSEA-SCBC submits that the statementis significant because FortisBC had already filed its second round
information responses and the regulatory timetable did not allow for furtherevidence onthe “wiredvs.
wireless” topicapart from two implicit exceptions:

(1) ifthe Panel decidesto allow athird round of information requests either generally or
specifically onthe issue specifically. It notesthat Order G-177-12 , permits Intervenersto
renew theirrequestsforathird round of Information Requests following the filing of
FortisBC's responses to Commission and Intervener Requests No. 2; and

(2) FortisBCcould apply tofile rebuttal evidence following the filing of Intervener
evidence. (Exhibit C4-9, pp. 3/4 of 5)

On the secondissue, BCSEA-SCBC notes that while at the time Order G-177-12 was made, the CPCN Application
didnot include a potential opt-out program, FortisBC subsequently “provided considerable detail regarding a
potential opt-out programinresponse to BCUCIR 50.2 [Exhibit B-14].” (Exhibit C4-9, p. 4 of 5)

While itacknowledges that FortisBCis notrecommending an opt-out option, BCSEA-SCBC submits that
FortisBC’s suggestion of the principles to be applied if an opt-out optionisto be provided representsachangein
circumstances that meets the threshold forreconsideration. BCSEA-SCBC further submits that now the
possibility of an opt-out optionis “on the table”, the Commission should consider whetherit should be
addressedinthe written ororal part of the hearing. (Exhibit C4-9, p. 4 of 5)

Ifthereis to be a reconsideration, BCSEA-SCBC submits that the next step would be forthe Commissiontoinvite
written submissions on whether there should be achange in scope forthe written and oral portions of the
hearingand, if so, the content of the revised scope. Itsubmitsthatthe reconsideration should focus onthe two
issuesitidentified: wired vs. wireless and opting-out. (Exhibit C4-9, p. 4 of 5)

2.3 NCGP

The NCGP also supportsthe application. Itexpressesaconcernthat there will be no opportunity to cross-
examine onwritten hearingissues. Itsubmitsthat RDCK has raised serious questions of conflict of interestand
apprehension of bias relating to the evidence submitted by FortisBC from Itron “concerningthe relative merits
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of the wired versus wireless AMI systems.” It submits: “Reducing a hearing to written processistoabandon the
tried and true methods of resolving conflicting evidence and testing credibility. [Underliningin original] In
additionitagrees with the BCSI submissions on section [86.2(1)] of the Act. It furtherarguesthat the failure of
the Legislature to provide foracombination hearing “is of sufficient gravity that itimmediately meets the
“primafacie” and “significant materialimplication” secondary thresholds for reconsideration of an error of law.”
(Exhibit C18-8, pp. 2-3)

24 CEC

CEC opposesthe application and submits RDCK has not met the threshold test to move to phase two. It submits
the Commission has made no error infact or law and pointsto section 86.2 of the Act as providingthe
Commission with the flexibility to orderacombined written and oral process. Nor, it submits has there beena
fundamental change in circumstances. Further, it submits that there is “no basicprinciple which was not raised
inthe original proceeding. It arguesthat the fundamental concernrelating tothe wireless meters results from
an apparentdisagreementonthe healthimpacts, if any of that system. It submits thatthe Commission has
ruled that health concerns are a matterfor the oral hearing. Itstates RDCK has made its position on the
“wireless system ““known and clear”. It further submits the Commission has no authority to approve an
alternative tothe FortisBC Application. (Exhibit C17-10)

3.0 FORTISBC COMMENTS

FortisBC opposesthe application. Itsubmits “noreasonable basis exists for proceeding to the second phase of
the reconsideration process.” (Exhibit B-19, p. 1)

First, itreviewsthe regulatory history of the hybrid process, noting thatit had been subject to considerationand
comment by Interveners since FortisBCfiled its CPCN Application on July 26, 2012. It referstothe following
Commission Orders and letters:

(1) OrderG-105-12 dated August 2, 2012, where the Commission established a Preliminary Regulatory
Timetable which set September 7,2012 as the deadline forcomments on the regulatory processto be
usedto review the CPCN Application. (Exhibit A-2) The Ordercontemplates the possibility of acombined
written and oral process;

(2) OrderG-124-12 dated September 13,2012, which subsequently extended the deadline forfiling
commentsto September21,2012. (Exhibit A-4);

(3) OrderG-135-12 dated September 26,2012, where the Commission established acombined process and
ordered a Procedural Conference for November 8, 2012 in Kelowna “to consider more precisely the topics
to be reviewed by the written and oral processes and to consider the regulatory agenda for the remainder
of the proceeding.” (Exhibit A-7);

(4) Commission Letterdated October 11,2012, whichincluded an Agendaforthe Procedural Conference.
(Exhibit A-10) The Agendainvited submissions on the identification of “issues or topics of significance
relating to health security and privacy to be includedinthe oral hearing” and the identification of “issues
or topics of significance of afinancial and operations nature that should be included in the written
process” and on “Other matters that will assist the Commission to efficiently review the [CPCN]
Application”;and
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(5) OrderG-117-12 and accompanying Decision, which reaffirmed the hybrid review process. (Exhibit A-14)

In addition, FortisBC notes that the submissions on regulatory process issues contemplated by the various
Ordersand the Letter were made by RDCK and otherInterveners eitherin writing priorto the Procedural
Conference and in some cases orally at the Procedural Conference aswell. (ExhibitB-19, pp. 1-3)

Second, FortisBCsubmits thatthe application should not be allowed because the Phase 1Reconsideration
criteriahave notbeenmet. It points outthat the RDCK letteraddresses none of the Phase 1 Reconsideration
criteria. FortisBCsubmitsthereisnolegal requirementthatany part of a CPCN hearing be heard orally or that
there even be a hearing. It submitsthatthe decision of whethertohold ahearingisa matterof discretion for
the Commissiontodecide. Itreliesuponsections 46(2) and 86.2(1) of the Act. Section 46 of the Actrelatesto
CPCN applications. Section 46(2) provides:

(2) The commission has the discretion whetherornot to hold any hearingonthe
application.

Further, FortisBC submits that the submission of Mr. Atamanenko and the NCGP that the Commission lacks
jurisdiction to orderahybrid process “is plainly wrong, not simply for the reasons that the CEC properly sets out
in Exhibit C17-10 but also pursuantto express statutory authority.” Itrelies upon section 2(4) of the Act which
providesthat certain sections of the Administrative Tribunals Act S.B.C. 2004, c.45 (ATA) apply tothe
Commission. Itspecifically refersto section 36 of the ATA which provides:

36. In an application oraninterim or preliminary matter, the tribunal may hold any
combination of written, electronicand oral hearings.

Third, FortisBC submits there has been no fundamental change in circumstances orfacts. It submits thatthe
Commission has previously held that “[flundamental change in circumstancesis normally interpreted to mean
that circumstances orfacts have been essentially or radically altered” citing the Pacific Northern Gas Ltd. 2002
Revenue Requirements Reconsideration Decision, Appendix Ato Order G-77-02 at p. 4. [Underliningadded by
FortisBC] Itsubmitsthat testhas notbeenmet. (Exhibit B-19, p. 4)

Fourth, it submits the “wired versus wireless” issue raised by BCSEA-SCBCand NCGP has beenalive issue since
the filing of the CPCN Application which addressed wired alternatives.

Fifth,inreplytothe NCGP’s concerns about the inability to cross-examine on wired alternatives, it notes that
that at page 6 of 10 inthe Commission’s November 23, 2012 Reasons (Appendix Bto Order G-177-12) the
Commission “had already determined that ‘the review of financialand operations mattersin this proceeding will
be by way of a written process, except where health orsecurity issues relateto project alternatives. Those
matters will be the subject of an oral hearing.”” (ExhibitB-19, p.5) [Underliningadded by FortisBC.]

Sixth, inreply to the BCSEA-SCBC submission relating to opt-out, FortisBC observes this matterhas alsobeen
before the Commission since the outset. (ExhibitB-19, p.5)

Seventh, onthe issues of conflict of interest and bias raised by RDCK, FortisBC submits that the “QuickFacts”
documentandits placementon the Commission’s website predated the Interveners’ initial procedural
submissions. Inaddition, itsubmits thatthe suggestion that “usingan adverse decision as evidence of bias” fails
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to meeta prima facie threshold for over-turninga Commission decision. As forthe allegation of conflict relating
to Itron, FortisBC submitsthatthere is no connection between the allegation and the oral hearing. It submits
that the relationship is a matter forlegal argument. (Exhibit B-19, pp. 5-6)

Finally, FortisBC submits there is no basicor new principle atissue or otherjust cause to reconsider Order
G-177-12. It submitsthe Commission has received extensive submissions and no new principle has arisen since
the November23 decision. Itreferstoother proceedings where the Commission has ordered hybrid hearings,
ordered written argumentonly, ordered written argument on some issues and oral argument on othersor
orderedan oral argument phase aftera written argument. (Exhibit B-19, pp. 6-7)

4.0 REPLY BY RDCK

In its reply comments, RDCK acknowledges that its suggestion that a perception of bias might arise from the
Commission’s website content was not relevant to the reconsideration application. (Exhibit C13-15, p. 1)

On thejurisdictional issue of whether the Commission can hold a hybrid hearing, RDCK adopts the submissions
of Mr. Atamanenko and NCGP; howeverit believes all sections of the statute concerned with hearings mustbe
read together. It providesitsanalysis of sections 1,46(1) and (2), 86, 86.2 of the Act and ATA sections 36 and
41(1), the latter of which provides thatan oral hearing must be opento the public. Itarguesthat from a
statutory interpretation stand point, to the extent that section 36 might be said to be inconsistent with the far
more specificsections 86and 86.2 ofthe Act, itis overridden by those sections. (Exhibit C13-15, pp. 1-2)

It further submits thatsince section 75 of the Act provides thatthe Commission is not boundtofollow its own
decisions, itisnotobliged toapply the “essentially and radically altered test” when considering whether a
change from a written hearingto an oral hearing should be made. RDCK also adopts the NCGP submissionson
the impact of new information that has resulted from Information Requests and from other jurisdictions.
(Exhibit C13-15, p. 2)

In addition, itadopts the BCSEA-SCBC submissions. (Exhibit C13-15, p. 3)
5.0 COMMISSION DETERMINATION

The Commission Panel will address the criteria to determine whetherareasonable basis exists forallowinga
reconsideration of its decision to hold a hybrid oral and written review of the Applicationin the following order:

1. Hasthe Commission committedanerrorin factor law?

2. Hasthere beenafundamental change in circumstances orfacts since the decision?
3. Isthereabasicprinciple that has not beenraisedinthe original proceeding?

4. Hasa new principle arisen as a result of the decision?

5.1 Has the Commission committed an error in fact or law?

The error of law alleged onthe reconsideration is that the Commission Paneldid not have the jurisdiction to
ordera hearingthatincluded both written and oral hearing components.

For the reasons that follow, the Commission Panelconcludesthatit has the jurisdiction to orderacombination
written and oral hearing process.

FortisBC-AMI/RDCK Reconsideration of G-177-12-Reasons
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5.1.1 Statutorylnterpretation

The correct approach to statutory interpretationisthe modernapproach articulatedin E.A. Driedger’s
Construction of Statutes (2" ed. 1983 at p. 87):

Today there isonly one principle orapproach; namely, the words of an Act are to be read
intheirentire contextandintheirgrammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act and the intention of Parliament.

The approach has been adopted by the Courts and by the Commission.”

RDCK appears to at leastimplicitly accept the modern principle when it states its belief that “all sections of the
statute concerned with hearings must be read together” and then provides its analysis of sections 1, 46(1) and
(2), 86 and 86.2 of the Act and sections 36 and 41(1) of the ATA.

For the purposes of the reconsideration application the Commission’s hearing powers are found both in the Act
and the ATA. Therefore, the determination of whether the Commission Panel has the jurisdictionto ordera
hearingthat has both written and oral hearingcomponents turns on the properinterpretation of the relevant
provisions of both the Actand the ATA.

The Commission Panel agrees with FortisBCthat the combined effect of section 2(4) of the Actand section 36 of
the ATA empowers the Commission to hold any combination of written, electronicand oral hearings. Section
2(4) of the Act provides, in part, as follows:

(4) Sections...35-42...of the Administrative Tribunals Act apply to the commission, ...

Neitherthe BCSI submission northat of NCGP referred to eithersection 2(4) of the Act or section 36 of the ATA.
The modern principle of statutory interpretation requires the Commission Panel to considerthem.

RDCK also submits that the requirementforan oral hearingundersection 86 of the Act arose when the
Commission exercised its discretion to hold a hearingundersection 46(2) of the Act. In the Commission Panel’s
view, section 46(2) does not require a particular form of hearing, once the Commission has exercised its
discretionto hold a hearing. The word “oral” does not appear inthe section. Section 46(2) provides:

(2) The commission has a discretion whetherornotto hold any hearingon the
application.

Further, section 86 limits the circumstances where apublichearing needs to be held:

'see for example, Rizzov. Rizzo Shoes Ltd. (Re),[1998] 1S.C. R.27 at para 21; Bell ExpressVuv. Rex[2002] 2 S.C.R.559 atpara 26; Barrie
Public Utilities v. Canadian Cable Television Association [2003] 1S.C.R. 476 at para 20; FortisBCinc. v. Shaw Cablesystems Limited 2010
BCCA 552 at para 26 and Inthe Matter of an Application by Shaw Cablesystems Limited and Shaw Business Solutions Inc. to continue to
use FortisBClInc.'s Transmission Facilities, BCUCDecision and Order G-63-10 dated April 1,2010atp. 2 of 8.
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86. If this Act requires thata hearing be held, it mustbe a publichearingwhenever, in the opinion
of the commission orthe Lieutenant Governorin Council, a publichearingisinthe publicinterest.
[Emphasisadded.]

Unlike othersections of the Act’, section 46(2) does not require a hearingto be held. The Commissionis given
the discretionto determinewhetherahearingis necessary.

The Concise Oxford Dictionary of Current English (8" ed, 1990 at p. 1022) defines “require” as follows:

1 need; depend onforsuccessorfulfilment (the work requires much patience). 2lay downas an
imperative (did allthat was required by law). 3 command; instruct (a person etc.). 4 order; insist
on (anaction or measure). 5(oftenfoll. by of, from or that + clause) demand (of orfrom a person)
as aright. 6 wishto have (is there anything else you require?).

The RDCK submissionignores the plain meaning of the word “require”.

Therefore, inthe Commission Panel’s view, section 86 does not apply. Further, evenif section 86 does apply,
the Commission is of the view that the hybrid hearing process it has adopted for the hearing of the Application
meets the definition of “publichearing” in the Act.

RDCK submitsthatsection 41(1) of the ATA, which also appliestothe Commission, requires oral hearings to be
opento the public. The questionto be determined, however, is whetherthe Commission can orderahearing
that has both written and oral components, not whether oral hearings are to be opento the public.

Based on itsinterpretation of sections 86 of the Act, the definition of “publichearing” in section 1of the Act and
section41(1) of the ATA, RDCK submits that a publichearingis “inshort, an oral hearing opento the public.”
(Exhibit C13-15, pp. 1-2) The Commission Panel disagrees with thisinterpretation.

Neitherthe Actnorthe ATA define “opentothe public”. The Actdefines “publichearing” as follows:

“publichearing” means a hearing of which publicnoticeis given, whichis opentothe public, and
at which any person whom the commission determines to have aninterest may be heard

The definitionissilent asto the form of hearingrequired to meetthe definition. The Commission Panelis of the
view thata written hearing process, which includes publicnotice, isopen to the publicinthe sense that the
record of the proceedingsis accessible to the public, and provides persons the Commission has determined to
have an interestinthe matter with an opportunity to be heard, meets the definition of publichearing forthe
purposesofthe Act. Inthe case of the Application, the Commission has provided a process which includes:

(1) publication of notice of the Application;

2 See for exa mple: s.25 (hearingrequired before Commission may order improved service); s.30 (hearingrequired before
Commission may order an extension of existingservice;s.33 (hearingrequired to dispensewith municipal consentre
placement of distribution equipment); s.48 ( hearingrequired before Commission cancancel or suspend a franchise,
licence or permit)

FortisBC-AMI/RDCK Reconsideration of G-177-12-Reasons



APPENDIX A
to OrderG-21-13
Page 9 of 12

(2) anInformation Request process, which appliesto both the oral and written components of
the hearing;

(3) publicaccessto the record, exceptforcertain confidential evidence to which it has granted
all counsel and a limited number of Interveners access upon the signing of an Undertaking
of Confidentiality;

(4) thefilingof Intervenerevidence; and

(5) the filing of written submissions on the matters subjectto both the written and oral review
processes.

Section 86.2 of the Act provides forwritten hearings. Although section 86.2is quotedin full insection 2.1 of this
Decision, for convenience we includeitagain here:

86.2(1) Despite any other provision of this Act, in any circumstance in which, underthis Act, a
hearing may or must be held, the commission may conductawritten hearing.

(2) The commission may make rules respecting the circumstances in which and the process by
which written hearings may be conducted and specifying the form and content of materialsto be
providedfora written hearing.

RDCK submitsthatsection 86.2(1) of the Actonly applieswhenapublichearingis notinthe publicinterest. It
furthersubmits thatapart fromthe fact that section 36 of the ATA is permissive and section 86is mandatory:

“a primary maxim of statutory interpretationisthat, inthe event of inconsistency, astatute or
clauseingeneral terms mustyieldto a statute or clause inspecial terms. ATA, s. 36 to the extent
it mightbe saidto be inconsistent, is overridden by the far more specificActss. 86 and 86.2.”
(Exhibit C13-15, p. 2)

The Commission does notagree thatthere is any inconsistency between section 36 of the ATA and sections 86
and 86.2 of the Act. Section 86 leavesthe decision to ordera publichearing to the opinion of the Commissionor
the Lieutenant Governorin Council. Both section 86.2 of the Act and section 36 of the ATA provide fora written
hearing at the Commission’s discretion. Section 36 of the ATA also providesfororal hearings, electronic
hearings ora combination of the three types of hearings. To accept the RDCK interpretation would be to
remove the discretionary power that the Legislature has given the Commission by the operation of sections 2(4)
of the Act and section 36 of the ATA to hold combined hearingsin every case where the Commission orders the
holding of a hearingundersection 46(2) of the Act.

Further, the RDCK interpretation, if adopted, would mean that where the Act explicitly requires a hearing, the
Commission still has the option undersection 86to determine whetherthe hearing needs to be a publichearing,
(which RCDK submits means an oral hearing) whereasif it exercisesits discretion to conducta hearingunder
section 46(2), for example, that hearing must be an oral publichearing. Inthe Commission Panel’s view the
Legislature could not have intended such an outcome.

Finally, RDCK’s argument that section 86.2 of the Act only applies when a publichearingis notinthe public
interestalsoignoresthe plain wording of section 86.2(1) which begins, “Despite any other provision of [the
Act]....”. [Emphasis added]
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For all these reasons, the Commission Panel agrees with FortisBC that there “is nolegal requirement
that any part of a hearingona CPCN application be held orally or, indeed that there be ahearingat all;
thisisa matterwithinthe Commission’s discretion.” (Exhibit B-19, p. 4)

Therefore, the Commission Panel finds that RDCK has not metthe criterion of an error of fact or law.

5.2 Has there been a fundamental change in circumstances or facts since the decision?

5.2.1 Newand/or conflicting information

Both RDCKand NCGP submitthat new information obtained through the written Information Request process
and from otherjurisdictions constitute a fundamental change in circumstances and facts. The purpose of
Information Requestsisto develop adeeperunderstanding and gain greaterinsight intoan application. The
Panel recognizes that new and conflictinginformation is not an unusual outcome of the Information Request
process. The Commission Panel finds that the new and/or potentially conflicting information as a result of
Information Requests does not constitute afundamental change in circumstances orfacts since the decision.
The Information Request process has served to provide adeeperunderstanding of the Application and evidence
relatingtoit. The information so obtained should provide Interveners with the evidence they need to make
their Final Submissions on the matters that are the subject of the written review process. The Commission Panel
has also provided Interveners with the opportunity to file theirown evidence. If an Intervener considers
FortisBC’s evidence on those matters deficient, it can make that submission.

In its Evidentiary Filing (Exhibit B-23) FortisBC provided additional evidence outside of the Information Request
process on the wired advanced metering market. This additional evidence, though it may contain new
information, does not, inthe Panel’s view, constitute any fundamental change in facts or circumstances. By
OrderG-17-13 dated February 1, 2013, the Commission has provided Interveners with the opportunityto submit
an additional round of Information Requests on this new evidence.

5.2.2 Biasand Conflict of Interest

RDCK also alleges that the Commission may have created an apprehension of bias by deciding to make financial,
operational, fire safety and privacy matters, including the consideration of awired versus wireless option subject
to the written process only. Inaddition, RDCK adopts the BCSIand NCGP allegations that Itronisin a conflict of
interestbecauseitisactinginthe dual role of assessorof the wired alternativeand provider of the wireless
alternative.

RDCK’s application for reconsideration initially makes two allegations of apprehension of bias against the
Commission Panel. The firstrelatestothe posting of the “Quick Facts” document on the Commission website.
RDCK withdrew that allegationinitsreply.

The remainingallegation relates toits suggestion that the Commission Panel’s decision “to make matters of a
financial, operational, fire safety and privacy nature, including consideration of the wired v. wireless o ption by
written process only, underorder G-177-12 also shows a certain bias against some interveners.”

The Commission Panel considers the allegations unfounded. Simply because the Commission Panel determines
a matter against one party cannot, in and of itself, be said to create an apprehension of bias. AsFortisBC
submits, and the Commission Panel agrees, the use of an adverse decision fails to meetany kind of prima facie
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threshold for meetingthe criterion that there has been afundamental change in circumstances or facts.
(ExhibitB-19, pp. 5-6)

The Commission Panel also agrees with FortisBCthat the NCGP and BCSI allegations (which RDCK adoptsin
reply) thatltronis ina conflict of interest because of its combined role of assessing the wired alternativeand
providingthe wireless alternative is amatterforlegal argument. The dual role s, as FortisBC points out,
undisputed. The parties will have the opportunity to make submissions on the weightto be giventothe Itron
evidenceintheirfinal submissions.

The Commission Panel therefore concludes thatthere is no basis forreconsideration on the grounds of bias or
conflictof interest. Asaresult, the Commission Panel finds RDCK has not met the criterion of a fundamental
change in facts or circumstances since the decision.

5.3 Is there a basic principle that has not beenraisedin the original proceeding?

5.3.1 Conflicting evidence and ability to cross-examine conflicting evidence

NCGP assert thatthe usual means of resolving conflicting evidence and issues of credibility is by way of cross -
examination and thatthe issue of cross-examination of conflicting evidence had not been raised in the original
proceeding. The NCGP state thisis furtherjustification of afundamental change in circumstances or facts since
the Decision. The Panel has addressed the specificissue of new and/or conflicting evidence in 5.2.1 above, but
will considerthe ability to cross-examine conflicting evidence and testing credibility underthe criteria of basic
principle thathas not beenraisedinthe original proceeding.

The NCGP state it is unaware of any provision for cross-examination otherthanin oral hearing, and thus the
most contentious and substantive issues in this hearing, which were not fully obvious as such at the outset, are
beingdenied full hearing and cross-examination. Furtheritstates that “[r]Jeducingahearingto written process
isto abandon the tried and true methods of resolving conflicting evidence and testing credibility.” (Exhibit C18-
8, underliningin original)

The short answerto this submissionisthatthe Legislature, through the operation of section 86.2 (1) of the Act
and section 36 of the ATA, has empowered the Commission to determine the form of its hearings. Thereisno
rightto cross-examinewitnessesin all proceedings before the Commission.

The Commission Panel considers issues of procedural fairness and efficiency when considering how to process
an applicationthatcomes beforeit. Intervenersinthis proceeding have had the opportunity tofile evidence
which may challenge the evidence filed by FortisBC. Ultimatelyitisthe Commission Panel that must assessthe
weightto be given to the evidence and make its decision based on the evidence whether submitted in writtenor
oral form.

For the above reasons, the Commission Panel finds that the application does not meet the criterion of abasic
principle thathas not beenraisedinthe original proceeding.

5.4 Has a new principle arisen as a result of the decision?

Neither RDCK norany other Intervener made submissions thatrefer toa new principle beingraised as a result of
the decision. Thiscriterionthereforedoes notapplytothe application.
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6.0 CONCLUSION

In considering whether areasonable basis exists forallowing the applied for reconsideration the Commission

Panel finds, forthe reasons stated above, that the reconsideration criteria have notbeen metand therefore the
reconsideration application is denied.
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