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IN THE MATTER OF
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473

and

An Application by Shaw Cablesystems Limited and Shaw Business Solutions Inc.
to continue to use FortisBC Inc.’s Transmission Facilities

BEFORE: A.A. Rhodes, Panel Chair/Commissioner
M.R. Harle, Commissioner June 30, 2010
L.A. O’Hara, Commissioner

ORDER
WHEREAS:

A.  On October 26, 2009, Shaw Cablesystems Limited and Shaw Business Solutions Inc. (collectively, Shaw) applied for an
order directing FortisBC Inc. (FortisBC) to allow Shawto continue to use FortisBC's electric transmission facilities for
Shaw’s telecommunication facilities throughout the FortisBCservicearea (the Application) pursuantto section 70 of
the Utilities Commission Act (the Act); and

B. The Applicationrequests that the British Columbia Utilities Commission (Commission)issuean order directing FortisBC
to allowShawto install, operate and maintain telecommunications cables and related interconnection facilities on
FortisBC’s electric transmission facilities including thefacilities located on FortisBC’s 11 line, 40 line,50 lineand 76 | ine
and setting reasonableterms and rates for Shaw’s use of FortisBC’s facilities. Shawsubmits thatsuchanorder isinthe
publicinterest; and

C. Shaw has accessed FortisBC’s transmission and distribution poles for the placement of telecommunication facilities
since1972 with the agreement and cooperation of FortisBCand its predecessors, pursuantto a number of different
contracts;and

D. On February 13,2009, FortisBCnotified Shaw that the Transmission License Agreement will terminate effective
February 12,2019; and

E. On April 3,2009, FortisBC notified Shaw that itrequired Shaw to remove its facilities from FortisBC poles alonglines 50
and 54 by April 3,2010,and from poles alonglines 40 and 76 by October 31,2010, inaccordancewith good utility
practiceand the decommissioningofline40 (the April 3, 2009 Notices); and

F. Shaw disputes the validity of the April 3, 2009 Notices and submits they are related to unresolvedissues on other
matters, principally the ownership of the Kettle Valley telecommunication facilities and FortisBC’s dissatisfaction with
the Transmission License Agreement rates and FortisBC’s proposaltoincreasethe annual fee from approximately
$40,000 to $927,000; and
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Shaw states that FortisBCrecently commenced anactioninthe Supreme Court of British Columbia thatseeks:

1) adeclarationthatthe Transmission License Agreement has been terminated;

2) amandatory injunction to have Shaw remove its telecommunications facilities from FortisBC’s
transmission facilities and land; and

3) aninjunctiontorestrainShaw from usingits telecommunications facilities on FortisBC’s transmission
facilities;and

By Order G-133-09, the Commission required submissions from FortisBC and Shaw on whether the Applicationshould
be reviewed through a Negotiated Settlement or some other process before the Commission;and

Followingits receiptof the submissions, by Order G-170-09, the Commission scheduled a Preliminary Procedural
Conference for January 6, 2010; and

Followingits consideration of the submissionsreceived atthe Preliminary Conference,the Commissionissued

Order G-10-10 with Reasons for Decision dated January 14, 2010 whereby itrequested additional submissions from
Shaw and FortisBCrelatingto the applicability of section 70 of the Act inthe context of the circumstances existingas
between them; and

By letter dated January 14,2010, FortisBCadvised Shawthat ithad extended the April 3,2010 deadlinecontainedin
the April 3, 2009 Notices to October 1, 2010; and

The Commission Panel reviewed the additional submissionsreceived and determined, by Order G-24-10 with Reasons
for Decision attached, thatit has the jurisdiction toand would hear the Application. The Commission Panel requested
that Shaw and FortisBC provide written submissionsinrespectof further process and proposed Regulatory Timetables;
and

On March 5, 2010, FortisBCfiled a request for Reconsideration of Order G-24-10, served a Leave to Appeal Application
to the BC Court of Appeal from that Order, and filed a proposed Regulatory Timetable whichincluded a one-halfday

hearingfor the Reconsideration Application;and

The Commission Panel determined that FortisBC had put forward a prima faciecaseto allowthe matter to proceed
directly to Phase 2 of the reconsideration process;and by Order G-39-10, scheduled a one-halfhearingday for
March 17, 2010; and

By Order G-63-10 with Reasons attached, the Commission Panel dismissed the Reconsideration Application, established
anoral hearingprocess for the review of the Application with a Regulatory Timetable that included a Procedural

Conference on May 11, 2010in Kelowna, BC; and

Followingthe May 11, 2010 Procedural Conference the Commissionissued Order G-93-10 which included, among other
things, a Revised Regulatory Timetable; and

On June 2, 2010 the BC Court of Appeal granted FortisBCleave to appeal;and
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R. OnlJune 16,2010, FortisBC applied under section 102 of the Act for an order suspendingall process relating to the
Shaw Application pendinga determination by the BC Court of Appeal on the issue of the Commission’s jurisdiction to
hear the Application (Suspension Request); and

S. By letter dated June 22,2010 Shaw responded to FortisBC’s Suspension Request and also soughtinterimreliefin the
form of anorder requiring FortisBC “to leave Shaw’s currentlyinstalled fibre optic cablein place and take no action to
disruptShaw’s service pending the resolution of the appeal,and the [Commission] determination under section 70”;
and

T. By letter dated June 28, 2010, FortisBCresponded to, inter alia, Shaw’s request for interimrelief; and

U. By letter dated June 29, 2010, Shaw replied to FortisBC's responseto its request for interim relief; and

V. The Commission Panel has considered the June 16, 22, 28,and 29, 2010 submissions of FortisBCand Shaw as well as
submissions from other Interveners and considers thata determination is required.

NOW THEREFORE the Commission orders, with Reasons for Decision attached as Appendix A, that:

1. FortisBC'srequest to suspendall regulatory process relating to the Application pendinga determination by the BC
Court of Appeal on the Commission’s jurisdiction to hear the sameis approved.

2. Shaw’s applicationforinterimrelief pendingthe BC Court of Appeal decision and the Commission determination under
section 70 of the Act is denied.

DATED at the City of Vancouver, inthe Province of British Columbia, this 30™ day of June 2010.

BY ORDER
Original signed by:

A.A. Rhodes
Panel Chair/Commissioner

Attachment

Orders/G-114-10_Shaw-FortisBC Suspension of Proce edings-Reasons



APPENDIX A
to Order G-114-10
Page 1l of 6

IN THE MATTER OF

AN APPLICATION BY

SHAW CABLESYSTEMS LIMITED
AND SHAW BUSINESS SOLUTIONS INC.

TO CONTINUE TO USE FORTISBC INC.’S TRANSMISSION FACILITIES

REASONS FOR DECISION

JUNE 30, 2010

BEFORE:

A.A. Rhodes, Panel Chair/Commissioner
L.A. O’Hara, Commissioner
M.R. Harle, Commissioner
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COMMISSION PANEL DETERMINATION

FortisBCInc.’s (FortisBC) application for an order suspendingall further process in the above-captioned proceeding before
the British Columbia Utilities Commission (Commission)is granted, effective immediately. The application of Shaw
Cablesystems Limited and Shaw Business SolutionsInc.forinterimreliefis dismissed.

1.0 BACKGROUND
This matter has a fairly lengthy procedural history.

Shaw Cablesystems Limited and Shaw Business Solutions Inc. (collectively, Shaw) has been usingthe electricity transmission
infrastructure of FortisBCto supportits telecommunication facilities for a number of years pursuantto several agreements,
includingan agreement (the Transmission License Agreement) dated July 1, 1999 between the two parties.

On October 1, 2009, FortisBC commenced Action No. S097217-Vancouver Registry, inthe Supreme Court of British
Columbia seeking various remedies againstShawincludinga declaration thatthe Transmission License Agreement is
terminated.

Shaw filed a Statement of Defence and Counterclaiminthe Action on October 29, 2009 and also made an application to this
Commission on October 26, 2009, seeking an order pursuantto section 70 of the Utilities Commission Act R.S.B.C. 1996 c.
473 (as amended) (the Act) that FortisBCbe required to allow Shaw continued access toits electricity transmission facilities.

The jurisdiction of the Commission to hear Shaw’s application was disputed by FortisBC. Followinga series of submissions
and determinations by the Commission Panel thatit did have the necessary jurisdiction and would hear Shaw’s application,
FortisBCapplied for and received leaveto appeal the Orders pursuantto which those determinations were made to the
British Columbia Court of Appeal on June 2, 2010.

It is noteworthy that very little of a substantive nature has yet transpired regarding Shaw’s initial application to continue to
use FortisBC’s transmission facilities.

2.0 FORTISBC STAY APPLICATION
FortisBCnow applies tothe Commission under section 102(2) of the Act, to have the Commission suspend the operation of
its orders until such time as the BC Court of Appeal rules onthe issue of the Commission’s jurisdiction which is now before
it.
Section 102 (2) of the Act states:

“The commissionmay,inits discretion, suspend the operation of its decision, order, ruleor

regulation from which an appeal is taken until the decision of the Court of Appeal is given.”

FortisBC submits that the Commission should exerciseits discretion to suspend the proceedings and thatit has donesoin
the pastwhere:

(a) Thereisaprimafaciecaseon the merits of the Applicant’s appeal;
(b) Irreparableharmwill besuffered ifthe stayis not granted; and

(c) The balanceof convenience favours a stay of proceedings.

Shaw-FortisBC_Use of Transmission Facilities/Suspension of Proceedings
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Briefly, FortisBC’s positionis that the continuation of the process before the Commission, whilean appeal is pendingon the
issueofthe Commission’s jurisdiction, is harmful and inconvenientto the participants and further, that Shaw will notbe
undulyinconvenienced inthatit will notbe deprived of a forum inwhich to seek a remedy, given the existing proceedings
inthe Supreme Court of British Columbia.

Commission Panel Discussion

The Commission Panel notes that section 75 of the Act states: “[tlhe commission mustmake its decision on the merits and
justiceof the case, andis not bound to followits own decisions.” The Commission Panel intends to make its decisioninthis
caseon that basis.

3.0 SHAW RESPONSE

Shaw agrees that the success of FortisBC’s leave application creates uncertainty. Shaw states that it “would consent to the
stayifthe Commission orders FortisBCto leave Shaw’s currentlyinstalled fibreoptic cablein placeand take no action to
disruptShaw’s service pending the resolution of the appeal,andthe BCUC determination under section 70.” (Shaw
Submission, p.1)

Shaw argues that the Commission has the general power under section 73 of the Act to grantthe interimreliefit seeks
pursuantto its jurisdiction toissuemandatory or restrainingorders. Section 73 states:

“73 (1) The commission may order and require a person to do immediately or by a specified time and
inthe way ordered, so far as is not inconsistent with this Act, the regulations or another Act, anything
that the person is or may be required or authorized to do under this Act or any other general or
special Actand to which the commission’s jurisdiction extends.

(2) The commission may forbid and restrain the doing or continuing of anything contraryto or which
may be forbidden or restrained under any Act, general or special, to which the commission’s
jurisdiction extends.” (emphasis added)

Commission Panel Discussion

The Commission Panel notes that section 73 only contemplates actions of the Commission that are consistentwith its
jurisdiction, given the use of the phrase “to which the commission’s jurisdiction extends” in both subsections. As the
Commission’s jurisdiction under section 70, which is central to Shaw’s application, is inissue, the Commission woul d need
to findjurisdiction elsewherein the Act.

4.0 FORTISBC REPLY/RESPONSE

FortisBC submits that the proceedings before the Commission should be suspended and that Shaw’s application forinterim
reliefshould be dismissed.

FortisBC notes Shaw’s agreement that the successful application for leaveto appeal creates uncertaintyinrespect of the
Commission’s jurisdiction to hear Shaw’s application and submits thatthe real issue before the Commission Panel is
whether the Commission should grantthe interim relief sought by Shaw.

FortisBCalso notes that the interimrelief sought by Shaw is the same reliefitseeks inits Application, except on aninterim
basis,and submits thatthe uncertainty surrounding the Commission’s jurisdiction extends to the interimrelief. FortisBC
further submits that, as Shaw can obtaininjunctiverelief,if warranted, from the ongoing proceedings in the Supreme Court
of British Columbia, where there is no jurisdictional uncertainty, there is no need for the Commissionto grant the interim
reliefand itshould declineto do so.

Shaw-FortisBC_Use of Transmission Facilities/Suspension of Proceedings
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5.0 SHAW REPLY TO FORTISBC RESPONSE ON SHAW’S REQUEST FOR INTERIM RELIEF

Shaw submits inreplyto FortisBC's submission, thatits request for interimreliefis based on the scheme of regulation
founded inthe Utilities Commission Act and, in particular,the Commission’s jurisdiction to regulate public utility plantand
equipment through the process relatingto the issuance of Certificates of Public Convenienceand Necessity (CPCNs) as set
out insections 45 and 46 of the Act.

6.0 GROUNDS FOR INTERIM RELIEF

Shaw contends that the order requested is justified on the followingthree main grounds:

(a) FortisBCmay not discontinueservice without Commission approval;
(b) FortisBCmay not alterits facilities withoutan amendment to its CPCN; and

(c) The BCUC isthe appropriateforumto deal with these public utilityissues.

For the firstground, Shaw takes the position thatFortisBCcannot discontinue “service” to Shaw without the Commission’s
approval under section 41 of the Act. To providethe foundation for this argument, Shaw also argues that FortisBC must
obtainthe Commission’s approval under section 45 of the Act, which, as noted earlier, deals with the requirement for a
person to obtaina CPCN prior to the construction or operation of a utility plantor system, to includethe attachment of
Shaw’s cables toits electricity distribution systemand must therefore also receivethe Commission’s approval to
discontinuethis use.

Commission Panel Discussion
Section 41 of the Act states:

“A public utility thathas been granted a certificate of public convenienceand necessity...and has
begun any operation for which the certificate...is necessary...mustnot cease the operation or part of
it without firstobtainingthe permission of the commission.”

The Commission Panel notes that there is no reference to the term “service” in section 41, such that section 41 does not
preclude FortisBC ceasingto provide “service” to Shaw, to the extent that itcan be considered as currently doingso.

The Commission Panel also disagrees with Shawthat FortisBC necessarily required Commission approval under the
provisionsofthe Act relatingto CPCNs, namely sections 45 and 46, to allow Shawto attachits cables to FortisBC’s
electricity transmission facilities. The evidence indicates thatShaw has been usingFortisBC’s infrastructure pursuanttoa
contractbetween the parties. That contractis the subject of litigationin the Supreme Court of British Columbia. Inthe
Commission Panel’s view, the CPCN process is relevantto the construction, operation, and/or extension of a “public utility
plantor system,” which would refer to FortisBC’s electricity transmission facilities. The use by Shaw is anancillaryuse,
which may have an impacton FortisBC’s coststructure and rates, but does not necessarily invokethe CPCN process.

The Commission Panel is supportedinits view by the wording of section 70, whichiis the section Shaw seeks to invoke to
continue to access FortisBC’s electricity transmission facilities and is the section which will beinissueinthe BC Court of
Appeal. Section 70 contemplates the Commission makingan order that a person, other thana public utility (i.e. Shaw) be
allowed to use the electricity transmission facilities of a public utility (i.e. FortisBC) if there is a failureto agree on the use or
compensation, the use will not prevent the public utility or others from performing their duties or resultina substantial
detriment to their service,and the publicinterestrequires the use of the facilities by the person.

Shaw-FortisBC_Use of Transmission Facilities/Suspension of Proceedings
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The fact that there needs to be a failureto agree indicates thatthe use by Shaw of FortisBC’s electricity transmission
facilities can beaccomplished by the agreement of the parties, which has been the caseto date. Further, the requirement
that the use not interfere with the public utility performingits duties supports the view that the use by another personis an
ancillaryuse. Finally,section 70 invokes a publicinterestrequirement, which would be otherwise duplicativeif Commission
approval, pursuantto the CPCN provisions of the Act, were required.

The Commission Panel’s views on the issue of the necessity of Commission approval pursuanttothe CPCN provisions of the
Act to allow for Shaw’s use of FortisBC’s infrastructurearealso an answer to Shaw’s second ground of argument as well as
its Reply.

Shaw’s third ground of argument, that the British Columbia Utilities Commissionistheappropriateforum to deal with
issues relating to the proper useof public utility plantand the broader publicinterestis,inthe Commission Panel’s view,
one of the arguments which will likely beaddressedinthe BC Court of Appeal proceedings.

7.0 BURDEN OF PROOF

Shaw also argues that FortisBC bears the burden of proof to establish thatits proposed discontinuance of serviceto Shaw
andthe alteration ofits public utility plantto cease to carry Shaw’s cables arein compliancewith the Act.

Given the Commission Panel’s view on the applicability of the CPCN process to the dispute between the parties and the
applicability of the other provisions of the Act (discussed above) to the situation beforeit, the Commission Panel finds this
argument to be without merit.

8.0 INTERVENER SUBMISSIONS

All other Interveners inthe Commission proceeding who choseto make comments, favour its suspension until the issues
relatingto the Commission’s jurisdiction to hear Shaw’s application have been determined by the BC Court of Appeal.

Commission Panel Determination

Inthe Commission Panel’s view, the issueofjurisdictionis essential to the continuation of proceedings before it. Given the
success of FortisBC’s leave application, the Commission Panel is not prepared to continue the proceedings before it unless
and until suchtime asitis determined by BC Court of Appeal thatit has the necessaryjurisdiction. To proceed otherwise
would riskthe time and resources of all the participants, includingthe Commissionitself. Accordingly, all further processin
this matter is suspended, effective immediately, pending a determination of the BC Court of Appeal on the jurisdiction of
the Commission to hear Shaw’s application under section 70 of the Act.

The Commission Panel is of the further view thatits jurisdiction to grantShaw the interimreliefit seeks isinlarge measure
dependent upon its jurisdiction under section 70, the very issue before the BC Court of Appeal. For this reason,and the
reasons set out above, the Commission Panel declines to make the order for interim reliefrequested by Shaw. The
Commission Panel notes as well that Shaw has made an injunction applicationintheSupreme Court of British Columbia and
is not without a remedy, shoulditchooseto pursuethat avenue.
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