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BRITISH COLUMBIA
UTILITIES COMMISSION
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TELEPHONE: (604) 660-4700
BC TOLL FREE: 1-800-663-1385
FACSIMILE: (604) 660-1102

IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

Superior Propane
Status as Public Utility in British Columbia for the Operation
of a Propane Distribution System at Seascapes Development Ltd.

BEFORE: L. A. O’Hara, Panel Chair/Commissioner April 22, 2015
ORDER
WHEREAS:
A. On February 26, 2014 and March 25, 2014, the British Columbia Utilities Commission (Commission) received

complaints from the Property Manager of a 100-unit strata development property called Seascapes, located
at West Vancouver, British Columbia, and aresident of Seascapes, regarding propane services supplied by a
division of Superior Plus LP doing business underthe name Superior Propane (Superior);

On July 10, 2014, followingareview of information provided by Superior, the complainants and interested
parties, the Commissionissued Order G-91-14 which ordered, among otherdirectives:

(i) The person, or the person’slessee, trustee, receiverorliquidator, who owns or operates
Superior Propane at Seascapes Strata BCS 776 is operatingas a publicutility as defined by the
Utilities Commission Act...

(iv) Superior Propane must make application [sic] to the Commission forits rates, includinga
proposal foran appropriate regulatory process to review this application, no later than 30 days
fromthis Order...;

On September4, 2014, Superiorfiled an application with the Commission for reconsideration of
Order G-91-14 pursuantto section 99 of the Utilities Commission Act (UCA) and a stay of proceedings
pursuant to section 77 of the UCA (Reconsideration Application);

On January 29, 2015, the Commissionissued Order G-11-15and ordered that the reconsideration be
granted and that Order G-91-14 be setaside as a result of the inadvertent non-disclosure tothe partiesof a
letter datedJune 20, 2008 from the Ministry of Energy and Mines (Ministry);

On January 30, 2015, the Chairof the Commission appointed anew panel to cond uct the review of the
status as publicutility forthe Superior Propane Distribution System at Seascapes Development Ltd
(Exhibit A-1);
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On February 12, 2105, the Commission proposed that certain evidence in the prior proceeding, listed in
Appendix A, should also be entered into this proceeding without any further process, invited submission
fromthe currentand any new parties on three questions, and provided aregulatory timetable in Appendix B
(Exhibit A-2);

On February 24, 2015, Superior raised concerns arising from the intervener status of the Ministry in this
proceedingand requested thata process be setto considerwhetherltem 1of Appendix A —the Ministry’s
June 20, 2008 lettertothe Chairof the Commission —should be accepted as evidence in this proceeding
(Exhibit B-2) and questioned the jurisdiction of the Commission to continue these proceedingsin the
absence of a new complaintbeingreceived;

By letterdated March 2, 2015 the Panel sought submissions from the parties regarding Superior Propane’s
concernoverthe intervenerstatus of the Ministry in this proceeding. All parties subsequently provided
commentstothe Commission regarding thisissue;

By Order G-47-15, the Commission confirmed the intervener status of the Ministry and also requested that
parties file submissionsontwoissues:

e Doesthe Commissionretain jurisdictionto continue with this proceedingin the absence of anew
complaintbeing made by Seascapes oranother party to the Commission?

e ShouldItem1 of AppendixAto Exhibit A-2 (the Ministry’s June 20, 2008 |letterto the Chairof the
Commission)be accepted as evidencein this proceeding?

The Commission has received submissions from Strata Plan BCS776 Seascapes, the Ministry, and Superior on
the two questions sought and finds it necessary to make findings onits jurisdiction and inclusion of evidence.

NOW THEREFORE, for the reasons attached to this order, the British Columbia Utilities Commission determines
as follows:

1

The Commission has the jurisdiction to continue this proceeding and act on the complaints previously
submitted.

The Ministry Letter shall notform part of the evidence in this proceeding.
Items 2 through 9 of Appendix A to Exhibit A-2 will be admitted as evidence in this proceeding.

The regulatory review of the Application and evidence shall proceed according to the timetable setoutin
Appendix Bto this order.

DATED at the City of Vancouver, inthe Province of British Columbia, this 22" April, 2015.

BY ORDER
Original signed by:

L. A. O’Hara
Panel Chair/ Commissioner

Attachments

Orders/G-60-15_Superior_Reg Timetable and Reasons
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Superior Propane
Status as Public Utility in British Columbia for the Operation

of a Propane Distribution System at Seascapes Development Ltd.

REASONS FOR DECISION

By Order G-47-15, dated March 25, 2015, the Commission confirmed the intervener status of the Ministry of
Energy and Mines (Ministry) and also requested that registered parties file submissions on two mainissues:

1. Havingsetasideits previousorderdeterminingthat Superiorwasa “publicutility,” does the Commission
retain jurisdiction to continue with this proceedingin the absence of a new complaint being made by
Seascapesoranotherparty to the Commission?

2. ShouldItem 1 of AppendixAto Exhibit A-2(the Ministry’s June 20, 2008 letterto the Chairof the
Commission)be accepted as evidencein this proceeding?

QUESTION 1

The firstissue was raised initially by Superior Propaneinits letter dated February 18, 2015 (Exhibit B-1). Superior
Propane states, in part:

...in spite of the substantive finding of the Commissionin Order G-11-15, the Commission is of
the view thatit may initiate asecond proceeding beginning at some point priorto Order G-91-
14 havingbeenissued, essentially providing Seascapes with asecond opportunity to have its
complaintheard.

Referenceismade inyourlettertothe fact that the complaints “initiated a proceeding which
culminatedin Order G-91-14...” Again, with respect, the Seascapes’ complaints did notin fact
culminate in Order G-91-14, but ratherin Order G-11-15. That decision, in ourrespectful
submission, exhausted the Commission’s authority in respect of the Seascapes’ complaints, as
well asthe proceeding they initiated.

Superior Propane addressed thisissue againinits letter dated February 24, 2015 (ExhibitB-2). It submits:

Superior maintains its concerns regarding the jurisdiction of the Commission to continue its
review of the Seascapes complaints, whetherin anew proceedingorat all. Superior’s
participation going forward is undertaken underreserve of its rights to make further
submissionsinthisregard atthe appropriate time.

Itisunderstood fromthe February 12, 2015 letterthatthe Commission has appointed
Commissioner O’Harato review “this proceeding” orthe “prior proceedings.” Superior
understandsthe prior proceedings to mean the proceedingin which Order G-91-14 wasissued
and which culminatedin Order G-11-15. It is the position of Superiorthat the effect of

Order G-11-15 wasto setaside Order G-81-14 and the complaints on which it was based. As
such, Superioris of the view thatin order for the Commission to undertake anew proceeding
involving Seascapes and Superior, new complaints must first be made. Certainly, this would
resolve and make transparent the basis of any Commission proceeding.
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Superior Propane elaborated onits submissionsinits letter dated March 31, 2015 (Exhibit B-5). It states:

The basis of Order G-11-15 was the Commission’s determination that there had beenabreach
of procedural fairness. Specifically, that aletter of the Deputy Minister of Energy, Mines and
Petroleum Resources dated June 20, 2008 (“Ministry Letter”) was considered by the Commission
when makingits decisionin Order G-91-14 but was not disclosed to either party to the original
proceeding.

In the circumstances, the question of any continuing jurisdiction of the Commission rests on the
effectof Order G-11-15. Superiorsubmits that Order G-11-15 precludes the Commission from
continuingthe complaint proceeding on the basis that “the complaints remain outstanding, [and
thus] the Panel needsto seta processto determine the complaints”.

The consequences of abreach of procedural fairness, such as that found by the Commissionin
its reasons for decision for Order G-11-15, should not be underestimated. In Newfoundland
Telephone Company Ltd. v. The Board of Commissioners of Public Utilities the Supreme Court of
Canada found that where there has been a denial of aright to a fairhearing, that denial cannot
be cured by a subsequent decision of the tribunal, and thatin such circumstances, the hearing,
and any subsequent orderresultingfromit, is void.

As applied tothis case, Superiorsubmits that while Order G-91-14 is void due to the breach of
procedural fairness, the original complaint proceeding leadingto Order G-91-14 mustalso be
void, forthe same reason. In the result, thereisnolongera “proceeding” to continue, as the
first question of the Commissionin Order G-47-15 assumes.

Superior Propane also submits:

The fact that the Commission setaside Order G-91-14 of its own volition ratherthanitbeingset
aside onappeal or judicial review isimmaterial....

OrderG-11-15 isclearin that it neither confirmed Order G-91-14 nor varied it, but rather
rescinded it, as contemplated insection 99, thereby rendering that orderand the proceeding
leadingtoitvoid.

Ifitis beingsuggested thatsettingaside Order G-91-14 of its “own volition” somehow gives the
Commission acontinuingjurisdiction thatitwould not have if that outcome had been the result
of a statutory appeal, Superior respectfully disagrees. As set out above, itis the effect of the
breach of procedural fairness thatisthe important consideration, and not the body who made
that determination.

By letterdated April 7, 2015 (Exhibit C1-5) the Ministry submits that the Commission has the jurisdiction to
continue to adjudicate the Seascapes complaints that were filed in 2014. The Ministry states:

While the Commission reconsidered its previous orderunder which it determined that Superior
was a “publicutility,” this does notrenderthe complaints void. The law is clearin this regard.

As Sarah Blake statesin Administrative Law in Canada 5 ed. (Markham:LexisNexis, 2011), at
page 229,
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An orderquashingadecision ororder...does not preclude atribunal from
dealing with the matter...Even whereall stepsinaproceedingare quashed, the
tribunal may continue the proceeding, although it must start at the beginning.

...We agree with Superiorthat there is no material difference between the Commissionand a
court renderingadecision of the commission void. In either case, the original complaints remain
outstanding and the Commission can and should continue to considerand make adecisionon
the complaints.

Therefore, the Ministry sees no reason why the complainants should have to re -submit their
complaints. Ifitis not already obvious, the complainants could at most be asked by the
Commission to confirm that they wish to proceed with the original complaints.

By letterdated April 7, 2015 (Exhibit C2-3) Seascapes states:

Seascapesis perplexed by this question as we fail to see the relevance of whetherthere has
beena complaintbeen made by Seascapes oranother party to the Commission. Aswe
understandit, the Commissionis responsible forthe general supervision of public utilities. This
has been clearly laid outin section 23 of the Utilities Commission Act (UCA) which states “The
commission has general supervision of all public utilities” and this section goes on to state that
the Commission may make orders about a variety of items which are then listed. Further,
section 24 states “In its supervision of public utilities, the commission must make examinations
and conductinquiries necessary to keep itself informed about

(a) the conduct of publicutility business,
(b) compliance by publicutilities with this Act, regulations orany otherlaw, and
(c) any othermatterin the commission’s jurisdiction.”

Thereisno reference tothe needforan active complaintto be made priorto the commission
undertakingto examine anyissue covered underthis Act nor, in our view, should there be. The
Commission has by legislation been clearly charged with responsibility forthe supervision of ALL
publicutilities and has the jurisdiction to make examinations and conductinquiries to determine
whetherapublicutilityisin compliance with the Act. This would not preclude such
examinations orinquiries from determining whether Superior Propane (Superior)is operating as
a publicutility regardless of whetherthere has been acomplaint.

Seascapes notes thatitfileditsinitial complaintin February of2014. We consider this complaint
to be as active today as whatit waswhen originally filed. However, if the Commission
determinesitdoes nothave jurisdictionin the absence of a current complaint, Seascapes would
like to affirm that our original complaint can be considered to be currentand active.

Superior Propane responded to the submissions of the Ministry and Seascapes by letter dated April 10, 2015
(ExhibitB-6). Superior Propane states:

Seascapesstatesthatitis “perplexed” by Question 1. If Seascapesis confused, itis perhaps
because of its apparentassumption, given the references to sections 23and 24 of the UCA, that
Superioristoday engagedinthe publicutility business at Seascapes, whichis of course not the
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case. The question of the Commission’s jurisdiction cannot be answered by simply referring to
sections of the legislation which presumes such authority.

While the Supreme Court of Canada decisionin Newfoundland Telephonefocused onthe
practical consequences of abreach of procedural fairness, the Ministry prefers asomewhat
more academicview. It bears noting that the Commission did not merely reconsider G-91-14, it
specifically found thatthe proceeding leading to that order was notfair, and that in the result,
the order should be setaside. Superior submits that the effect of Order G-11-15 was to vitiate
not justthe original order, butthe proceedingleadingtoit.

In the circumstances of this case, there is accordingly no proceedingto continue, and to
paraphrase Ms. Blake “...the tribunal...must start again at the beginning.” Whetherthat may
occur by a new complaintas suggestedin Question 1is a different question butitisclearthat a
new start isrequired.

Commission determination

The Panel finds that it has jurisdiction to continue this proceeding and act on the complaints submitted even
though the Commission set aside its previous order for lack of procedural fairness.

Superior Propane relies upon Newfoundland Telephone forthe principle that where therehas beenadenial of a
rightto a fairhearing, that denial cannot be cured by a subsequentdecision of the tribunal, and thatin such
circumstances, the hearing, and any subsequent order resulting fromit, is void. The Panel agrees with this
statementinthe context of what was being decided in that case but does not agree that the principle appliesin
the circumstances of this proceeding.

In Newfoundland Telephone, there were two separate approvals soughtin the same proceeding. The first
approval sought was for wage increases and the second approval was for pension planincreases. The board had
approved the request for wage increases butrefused the request for pension planincreases. The board’s
proceeding was challenged by the utility on the basis of the bias of one of the commissioners arising from
multiple statements made by him both before and during the hearing. The Court of Appeal found that the board
had complete jurisdiction to determine its own procedures and all questions of factand law and that it declined
to exerciseitsjurisdiction when it refused to remove the commissionerfrom the panel. Although the court
concluded thatthere was a reasonable apprehension of bias, itheld thatthe board’s decision was merely
voidable and that, giventhat the commissioner’s mind was not closed to argument as shown by his decision on
the approval for wage increases, the Board’s order was valid.

The Supreme Court of Canadadisagreed. It found that the statements made by the commissioner, when taken
together, indicated notonly areasonable apprehension of bias but also a closed mind onthe commissioner’s
part on the subject. The Supreme Court of Canada’s comments regarding the denial of afair proceeding not
being cured by a subsequent decision of the tribunal must be read in the context of a response to the Court of
Appeal’sfindingthatthe decision on wage increases by the commissioner was able to cure the defectarising
fromthe biasthat still tainted the decision on pension planincreases.

The Panel finds that it adopts the passage from Blake, in Administrative Law In Canada, as the correct
statement of the law. An order quashingadecision does not preclude atribunal from dealing with the matter,
although it must start at the beginning.
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The Panel alsofinds thatit has started this proceeding atthe beginning. The Commission’s previous order has
beensetaside as a result of the lack of procedural fairness. A proceeding based on the complaints previously
received hasbeen commenced. A new commissioner has been appointed to conduct the proceeding. The
Commission has sought and received agreement from the parties on the evidence (otherthan the Ministry’s
letter of June 20, 2008) from the prior proceedingthat can be introduced into evidencein this proceeding. The
Commission has allowed for new parties tointervene in the proceeding and will provide the parties with an
opportunity tointroduce further evidence to supplement the existing evidence in this proceeding. The
Commission will allow the parties to make new submissions beforeadecision is made by the Panel.

QUESTION 2

Superior Propane submits the Ministry letteris dated June 20, 2008, which bearson the issue of itsrelevance,
necessity and appropriateness. First, the original Seascapes complaints were made in February and March 2014.
Second, the issue inthe original proceeding, and on which Superior was asked to make submissionsinthe
Commission’s letters of April 25,2014 and June 3, 2014, was whether, pursuanttothe definitionsinsection 1 of
the UCA, Superiorwas a publicutility at Seascapes. Specifically, such analysis requires consideration of the
definition of “petroleum products” inthat section of the UCA, a definition which wasamended in 2012. Superior
submits thatthe Ministry’s 2008 letteris notrelevanttothis proceedingbecausethe subject of the letteris
legislation that was notin place at the time of the original proceeding (Exhibit B-5).

Superior Propane also submits the Ministry letteritself makes clear, that while signed by the then Deputy
Ministerand purportingto set outthe Ministry’s position on the legislation of the day, the letterisinsumand
substance a legal opinion and should be treated as such ratherthan evidence (Exhibit B-5).

The Ministry submits that the Ministry letteris notevidencein the usual sense (Exhibit C1-5):

It does notset outa setof facts that directly relate to the present matter. Certainly, it would not
properly be the subject of information requests or cross examination, which are mechanisms
usedto testevidence in proceedings likethe currentone. Rather, asitnotesin itssecond
paragraph, it merely sets out the government’s position of what the relevant provisions of the
Utilities Commission Act meant at that time. Inthisregard, the assertionsinthe letter may be
useful tothe participants herein, including the Ministry, in makingargumentin the current
proceeding, tothe extenttheyremainrelevant. Thatis somethingthat can wait for argument.

Superiorstatesthat the letterisin substance a legal opinion. Thisisincorrect. As noted above,
the letterstatesthe Ministry’s position on the meaning of the legislation in force at that time.
Any legal opinion, if any, that the Ministry may have on thisissue is privileged.

Seascapes submits (Exhibit C2-3):

..that it would be helpfulto acceptthe aforementioned letter as evidence in this proceeding.
Superiorquestionsthe "relevance, necessity and appropriateness of this letter pointing out that
the “subject of the letterislegislation that was notin place at the time of the original
proceeding.” Seascapes submits that while thisis true, the letter was written to clarify the
position of the Ministry and goesto the intent of the legislation which wasin place atthe time it
was written. As Seascapes understandsit, the purpose of legislation amendmentin 2012 was to
clarify any ambiguity which may have existed inthe previous legislation, notto re write the
legislationitself.
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Giventhatthe letteraddressesthe intent of the original legislation and speaks to the areawhich
was amended, we consider the 2008 Ministry letterto be relevanttothese proceedingsand
recommend the Commission accept this evidence.

Superior Propane submits by way of reply (Exhibit B-6):

The 2008 letter was evidently writtento respond to aspecificquestion about the Commission’s
legal authority toregulate. The 7 page letteraddresses in some detail the legislative provisions
thenin place, the “ordinary meaning” of those provisionsin the context of the “purpose” and
“object” of the legislation, includes Hansard excerpts and cites case law, including from the
leading case on statutory interpretation fromthe Supreme Court of Canada. While, the letter set
out the position of government, it did not “merely” do so, as counsel suggest, as the bulk of the
7 pageswasgivenoverto the legal arguments, opinion and rationale for that position.
Argumentis notevidence.

Whetherforthat reason or some other, counsel then suggest thatif the letteris accepted as
evidence, thenitwould be impropertoallowitto be the subject of information requests or
cross-examination. If thatis the case, then whatever may be the character of the letter, it should
clearly not be accepted as evidence, because doing so on those terms would, respectfully, again
raise the spectre of a breach of procedural fairness.

Finally, counselforthe Ministry suggest that the “assertions” in the letter might be usefultothe
partiesin this proceeding (assuming thereis a proceeding)in making argument. Whetherthat
may be so or not, Superiorsubmits that the statement of position and legal arguments
comprising the 2008 letterare not “relevant, necessary and appropriate” so as to warrant the
letter being accepted as evidence by the Commission, as contemplated by subsection 40(1) of
the Administrative Tribunals Act.

These comments apply with equal force to the substantive submission of Seascapes on Question
2. In the last paragraph of the Seascapes letter, the gratuitous comment is made that Superior
“is doing whateverit canto draw outthe process.” By Superior’s estimate, thisis at least the
fourth occasion on which Seascapes has alluded to delays, albeit the firstin whichithas made
such a directaccusation concerning Superior. Throughout the original complaintand
reconsideration processes to date, Superior has fully complied with all of the Commission’s
procedural directions. The Seascapes claimis spurious and without any foundation.

Commission determination

The Panel agrees with Superior Propane that the Ministry letter should not form part of the evidence in this
proceeding. First, the letteraddresses legislation that pre-dates the legislation thatis to be appliedinthis
proceedingto determine if Superior Propaneisa “publicutility” underthe UCA. Further, the Ministry letteris
bettercharacterized as a submission ratherthan evidence. The content of the Ministry letteris notamenable to
information requests as evidence is expected to be.

FurtherProcess
By agreement, items 2 through 9 of Appendix Ato Exhibit A-2 will be admitted as evidence in this proceeding.

The interveners shall advise the Commission no laterthan April 24, 2015, if they require the opportunity to ask
any information requests on this evidence.
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Parties are requested to advise the Commissionin advance, by April 24, 2015, if theyintend tofile any further
evidence inthis proceeding. Superior Propane is to file any additional evidence with the Commission no later
than April 30, 2015. The interveners are tofile any furtherevidence no laterthan May 6, 2015. Superior Propane
isto file any rebuttal evidence to any additional evidence filed by the interveners no laterthan May 13, 2015. If
any of the parties files additional evidence, then the Commission will set atimeline forinformation requests and
responses. If neither Superior Propane northe intervenersfileany additional evidence, the Panel will seek
submissions from the parties regarding further process before settingatimeline for receipt of submissions.
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Superior Propane
Status as Public utility in British Columbia for the Operation
of a Propane Distribution System at Seascapes Development Ltd.

REGULATORY TIMETABLE
ACTION DATE (2015)
Notification to the Commission forintenttofile Friday, April 24

additional evidence and of a requirement for opportunity
to ask information requests onitems 2 through 9 of
Appendix A to Exhibit A-2

Superiorfile additional evidence (if any) Thursday, April 30

Interveners file additional evidence (if any) Wednesday, May 6

Superiorfile rebuttalevidence (if any) Wednesday, May 13
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