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IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

FortisBC Inc.
Section 71 Application for Acceptance of the Capacity and Energy Purchase
and Sale Agreement between FortisBC Inc. and Powerex Corp.

BEFORE: K. A. Keilty, Commissioner/Panel Chair

I. F. MacPhail, Commissioner April 27, 2015
D. M. Morton, Commissioner

ORDER

WHEREAS:

A.

On March 6, 2015, FortisBC Inc. (FBC) filed with the British Columbia Utilities Commission (Commission) for
acceptance as an energy supply contract undersection 71 of the Utilities Commission Act (UCA), to the
extent within the Commission’s jurisdiction, of a Capacity and Energy P urchase and Sale Agreement (CEPSA)
dated February 17, 2015, for purchase of powerbetween FBCand Powerex Corp. (Application);

FBC submitsthatsections 3,4, 5 and 8 of the CEPSA are exemptfrom regulation underthe UCA;

FBC requests that certain details of the CEPSA be kept confidential forreasons of commercial sensitivity, and
filed aredacted version of the CEPSA. The non-confidential version of the Application was copied to all
registeredintervenersinthe FBC Application for Approval of a Multi-Year Performance Based Ratemaking
Planfor 2014 through 2018 proceeding (PBR Interveners);

Ministerial Order No. M407 issued December 3, 2004, pursuantto section 22 of the UCA exempts from
section 71 of the UCA, persons, theirsuccessors and assigns, who enterinto an energy supply contract with
Powerex Corp. (Powerex) for the delivery of power services to Powerex, and Powerex, in respect of su ch
contracts;

By Order G-61-12 dated May 25, 2012, the Commission approved Rules for Energy Supply Contracts for

Electricity (Rules). The Rules are intended to facilitate the Commission’s review of energy supply contracts
for electricity and proposed energy supply contracts for electricity under section 71 of the UCA;
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Orderin Council No. 097, approved and ordered on March 5, 2014, containedthe directionthatthe
Commission may not exerciseany powerunder Part 3 of the UCA in regard to the gas and electricity trading
activities of Powerex;

By letterL-35-14 dated June 19, 2014, the Commission accepted the FBC 2014/2015 Annual Electric
Contracting Plan (AECP);

On March 10, 2015, the British Columbia Hydro and Power Authority (BC Hydro) and Powerex jointly filed a
section 71 filing with the Commission foracceptance of an agreement thatamends the Transfer Pricing
Agreement forElectricity and Gas between BCHydro and Powerex (TPA Filing). The Transfer Pricing
Agreement Amending Agreement was necessary to ensure the commercial arrangements between FBC and
Powerex underthe CEPSA are consistent with the existing Heritage Contract framework. Inthe TPAFiling,
BC Hydro and Powerex provide comments regarding the CEPSA and the need for the unredacted CEPSA to
be held confidential. The TPA Filing was copied to PBR Interveners;

On March 20, 2015, the Commissionissued confidential and non-confidential information requeststo FBC
and FBC responded confidentially and non-confidentially to the respective information requests on March
27, 2015;

The Commissionissued letter L-11-15 dated March 16, 2015, providinginterested stakeholders the
opportunity to submit commentsinregard to the acceptance undersection 71 of the UCA of the applicable
sections of the redacted CEPSA;

On March 19, 2015, the Industrial Customers Group (ICG) requested an extension to the deadline
establishedin L-11-15 on the basis that the process established by the Commission did not providean
opportunity forstakeholders to be heard onthe issue of the request for confidentiality in accordance with
the principlesrelated to procedural fairness;

On March 20, 2015, FBC made a submission to the Commissioninregardto ICG’s request. On March 23,
2015, Powerex also submitted comments inregard to ICG’s request;

. Submissions were received in responseto L-11-15 from British Columbia Old Age Pensioners’ Organization
et al. and a joint submission from the B.C. Sustainable Energy Organization and Sierra Club of B.C. on March
23, 2015 and March 24, 2015, respectively;

On March 25, 2015, the Commissionissued letter L-13-15 extending the deadlines established in L-11-15
and requesting ICGto provide clarification asto whetherit did have objections to the FBC confidentiality
request;

ICG filed asubmission dated March 27, 2015, statingits objections tothe FBC confidentiality requestand in
the eventthatthe Commission determines that certain information should be held confidential, ICG
requests access to such information on a confidential basis;
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On March 31, 2015, BC Hydro and Powerex (BC Hydro/Powerex) filed ajoint submission and FBCfiled its
reply submissionand commentsinregardtoICG’s request foraccess;

On April 2, 2015, the Commissionissued letter L-16-15 providing ICGthe opportunity tofile areply
submissioninregardto FBC and BC Hydro/Powerex comments on the need for confidentiality andin regard
to FBC and BC Hydro/Powerex comments on granting ICG access to information found to be confidential;

ICG filedits reply comments on April 9, 2015, regardingits reasons why FCB's request for confidentiality
should be denied and confirming ICG’s request foraccess to the redacted information inthe event the
Commission holds the information confidential; and

The Commission reviewed the Application, FBCresponses to the confidential and non-confidential
Commission Information Request No. 1and the submissions from the parties and determines that the
purchase of energy underthe CEPSAisin the publicinterest and the CEPSA, to the extentitis within the
Commission’s jurisdiction, should be accepted forfiling as an energy supply contract undersection 71 of the
UCA and the Rules for Energy Supply Contracts for Electricity and that the redactions to the CEPSA should be
held confidential asrequested.

NOW THEREFORE for the reasons setoutin the reasons fordecision attached as Appendix A to this order:

1. The British Columbia Utilities Commission (Commission) determines that the Capacity and Energy Purchase
and Sale Agreement (CEPSA) between FortisBCInc. (FBC) and Powerex Corp. (Powerex) dated February 17,
2015 isin the publicinterestand accepts, to the extent withinthe Commission’s jurisdiction, the CEPSA as
an energy supply contract pursuant to section 71 of the Utilities Commission Act and in accordance with the
Commission Rules for Energy Supply Contracts for Electricity.

2. The Commission accepts FBC'srequest that the redactions to the CEPSA be held confidential. The
Commission will also hold confidential the confidential Commission Information Request No. 1and FBC's
confidentialresponse to the confidential Commission Information Request No. 1.

3. The Commission deniesthe Industrial Customers Group request foraccess to confidentialinformation.

DATED at the City of Vancouver, inthe Province of British Columbia, this 27th day of April 2015.

BY ORDER
Original Signed By:
K. A. Keilty
Commissioner/Panel Chair
Attachment

Orders/E-10-15-FBC-CEPSA between FBCand FBC-Reasons
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IN THE MATTER OF

ForTISBCINC.
SECTION 71 APPLICATION FOR ACCEPTANCE OF THE CAPACITY AND ENERGY PURCHASE
AND SALE AGREEMENT BETWEEN FORTISBC INC. AND POWEREX CORP.

REASONS FOR DECISION

April 27, 2015

BEFORE:

K. A. Keilty, Commissioner/Panel Chair
I. F. MacPhail, Commissioner
D. M. Morton, Commissioner
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1.0 INTRODUCTION
11 FBC application

FortisBCInc. (FBC) filed an application dated March 6, 2015, seeking British Columbia Utilities Commission
(Commission) acceptance, undersection 71 of the Utilities Commission Act (UCA), of the Capacity and Energy
Purchase and Sale Agreement (CEPSA) dated February 17, 2015, between FBCand PowerexCorp. (Powerex), as
an energy supply contract, to the extentits components are within Commission jurisdiction (Application). FBC
submits that certain subject matter withinthe CEPSAis exemptfrom Part 3 and section 71 of the UCA because
the counterparty to the CEPSAis Powerex, awholly owned subsidiary of the British Columbia Hydro and Power
Authority (BCHydro).

The Applicationincludes aredacted publicversion of the CEPSA and a confidential ve rsion of the unredacted
CEPSA. FBC provided a copy of the non-confidential version of the Application to the registered intervenersin
the FBC Application for Approval of a Multi-Year Performance Based Ratemaking Plan for 2014 through 2018
proceeding (PBR Interveners).

FBC describesthe CEPSA as a masteragreementin thatit sets out the terms and conditions for future market
transactions enteredinto by FBCwith Powerex. Underthe CEPSA, FBCwill purchase all of its market energy
requirements from Powerex and will sell any surplus capacity that may be available after meeting FBC’s load
requirements to Powerex. FBC states the benefits of this arrangementinclude increased certainty of energy
access as well as surplus capacity sales at prices that are potentially better than could be achieved elsewhere,
optimizing FBC’s resource portfolio.'

FBC statesthat sections 3,4, 5and 8 of the CEPSA are exempt from Part 3 and section 71 of the UCA and, as
such, the energy supply contract components of the CEPSA that FBC is seeking acceptance of do notinclude
these sections of the CEPSA.?

The CEPSA provides access to day-ahead and real-time purchases based on applicable marketindexprices.? FBC
also has the ability to enterinto monthly block contracts with Powere x of delivery of energy in future periods
through three different options which are intended to provide FBCaccess to market contracts at fair market

. 4
prices.

In section 5 of the Application, FBC describes the benefits and risks associated with the CEPSA. Benefitsinclude:

e Increased availability and certainty inregard to the purchase of real-time power;

e Operational efficiencies arising from the re-allocation of real-time resources to afocus on day-ahead
operations;and

e Reducedschedulingand contract managementrisk, in particular minimizing the risk fordisputes

regarding schedulingrights underthe Canal Plant Agreement (CPA) >

FBC describes one of the key risks of the CEPSA is a potential reduced ability to take advantage of opportunities,
that may become available on short notice, to purchase energy at a cost lowerthan the marketindex price. FBC

1Application,p.l.
2 Ibid., p. 3.

* Ibid., p. 11.

* Ibid., p. 12.

> Ibid., pp. 14-15.
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believes theriskis more than offset by the benefits of the CEPSA which FBCbelieves will resultin lower market -
based costs for energy purchases on an overall basis.°

The CEPSA isto commence on the first day of the month after FBC begins receiving capacity underthe Waneta
Expansion Capacity Agreement (WAX CAPA) which is anticipated to occurin April 2015. The CEPSA will continue
until September 30, 2018, unless extended by mutual agreement. The CEPSA can be extended forfurtherone
yearextensions on anannual basis with one year’s notice but the terms of the CEPSA provide thatit will
terminate no laterthan September 30, 2025.’

In the Application, FBCdescribes how the applicable sections of the CEPSA meets each of the criteriasetoutin
section 71 of the UCA for acceptance as an energy supply contract.

In orderto provide further clarification of the information provided in the Application, the Commission issued
confidentialand non-confidential information requests to FBC on March 20, 2015 and FBC responded
confidentially and non-confidentially to the respective information requests on March 27, 2015.

FBC requests adecision from the Commission before May 1, 2015, due to the conditions precedentsetoutin
the CEPSA. Under Article 2.6 of the CEPSA, the CEPSA will not become effective if the Commission has notissued
an orderacceptingfor filing or otherwise approving the CEPSA on or before May 1, 2015, and the Commission
has notissued an order acceptingforfiling or, otherwiseapprovingas an energy supply contract, the proposed
amendments to the Transfer Pricing Agreement (TPA) between BCHydro and Powerex required for Powerex to
implement the CEPSA (please see section 1.3 of these reasons for the details of the BC Hydro/Powerex TPA
filing).

1.2 Background

FBC's most recent long-termresource plan filed undersection 44.1 of the UCA, the 2012 Long Term Resource
Plan (2012 LTRP) was found to meetthe requirements of the UCA and accepted by the Commission under
Order G-110-12.°

On a short-term basis, FBCfiles Annual Electric Contracting Plans (AECPs), which outline the forecast energy and
capacity gaps for the upcoming operating yearand presentacontracting plan to acquire the necessary energy
and capacity, consistent with the mostrecentlongtermresource plan. The AECP for a particular operating year
isintendedtofacilitate the reviewand acceptance of energy supply contracts executedinthe subject operating
year. In the AECP, FBC also seeks acceptance of the annual nomination it anticipates underthe Power Purchase
Agreement between FBCand BC Hydro (PPA) in advance of makingthe PPA nomination.

FBC’s 2014/2015 AECP for the operatingyear of October 1, 2014 to September 30, 2015 was accepted as inthe
publicinterest by letter L-35-14.° The 2014/2015 AECP, inthe non-confidential version appended as Appendix A
to L-35-14, setout the objectives described by FBCin the Application against which to assess the acceptance
undersection 71 of energy supply contracts (ESCs) that are subsequentlyfiled by FBC during the 2014/2015
operatingyear. *°

® Ibid., p. 14.

7 1bid., p. 8.

& Ibid., p. 2.

° Commission letter L-35-14 dated June 19, 2014.
10 Application, p. 2.
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13 Related filing by BC Hydro/Powerex

On March 10, 2015, BC Hydro and Powerex jointly filed asection 71 filing with the Commission for acce ptance of
an agreementthatamendsthe TPA (TPAFiling). Inthe TPAFiling, BCHydro/Powerex submit thatthe TPA
Amending Agreementis necessary to ensure the commercialarrangements between FBCand Powerex under
the CEPSA are consistent with the various elements of the regulatory framework that address the maximization
and allocation of the economicbenefits of BC Hydro’s low-embedded cost Heritage Resources. The acceptance
of the TPAFilingisthe subject of a separate Commission order.

In the TPA Filing, BCHydro/Powerex provided comments regarding the CEPSA and BC Hydro/Powerexconfirmed
the redacted information inthe CEPSA is commercially sensitive and should be held confidential. BC
Hydro/Powerexcopied the TPAFilingto PBR Interveners in addition to the registered intervenersin the most
recent BC Hydro revenue requirements application.

14 Commission process for stakeholder comments

The Commissionissued letter L-11-15 dated March 16, 2015, providinginterested stakeholders the opportunity
to submitcomments tothe Commission, specifically inregard to the acceptance undersection 71 of the UCA of
the subjectsections 1,2, 6, 7,9 through 17 of the redacted CEPSA. Stakeholders were to limit comments to
issuesthatare withinthe Commission’s jurisdiction. The Commission established a deadline of March 24, 2015
for submission of comments and provided FBC the opportunityto submitany reply comments by March 27,
2015.

On March 19, 2015, the Industrial Customers Group (ICG) requested an extension to the March 24, 2015
deadline onthe basis of its submission that the process established by the Commission in L-11-15for review of
the CEPSA did not provide areasonable opportunity for stakeholders to be heard in accordance with the
principles related to procedural fairness in keeping with the protocol established for hearingsin the
Commission’s Confidential Filing Practice Directive."* On March 20, 2015, FBC made a submission to the
Commissioninregardto ICG’srequestand, on March 23, 2015, Powerex also submitted commentsinregard to
ICG’srequest.

Commentsinresponse toL-11-15 were filed by the British Columbia Old Age Pensioners’ Organization et al.
(BCOAPO) and the B.C. Sustainable Energy Association and the Sierra Club of B.C. (BCSEA /SCBC) on March 23,
2015 and March 24, 2015, respectively.

The Commissionissued letter L-13-15 dated March 25, 2015, extending the deadline forthe comment period
established in L-11-15 to March 27, 2015 and extendingthe deadline for FBCto file any reply comments to
March 31, 2015, re-iterating thatthe comments were to be inregard to the redacted CEPSA and stating the
need fora hearinghad notbeen established.

With regard to ICG’s submission thatthe process establishedin L-11-15 did not provide an opportunity for
comments regarding the FBCrequest for confidentiality of Appendix B, in L-13-15 the Commission, in keeping
with the protocol established for hearingsin the Commission’s Confidential Filing Practice Directive, requested
ICG to provide clarification astowhetherit did have objections to the FBC confidentiality request and to submit
any such objectionsin writing together with reasons to the Commission by March 27, 2015. FBC was provided
the opportunity tofile any reply comments by April 1, 2015.

" Practice Directive of the British Columbia Utilities Commission dated September 1, 2007 regarding Confidential Filings
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ICG filed asubmission dated March 27, 2015, in whichit stated its position that the Commission should ensure
publicdisclosure of all aspects of the CEPSA and related documents that have beenfiled. ICGfurther submitted
FBC failed to properly request confidentiality as described in the Commission’s Confidential Filing Practice
Directive. Inthe eventthe Commission decides it will hold Appendix B confidential, ICGrequested it be granted
access to the information found to be confidential pursuantto section 9 of the Confidential Filing Practice
Directive.

On March 31, 2015, BC Hydro and Powerex (BC Hydro/Powerex) filed a joint submission respondingto the ICG
submission regarding the need for confidentiality and provided commentsin regard to ICG’s request for access.
BC Hydro/Powerexsubmitted, given Powerex is a party to the CEPSA andin alignment with FBContheissue,
that BC Hydro and Powerex have the same right of reply as FBC. BC Hydro/Powerexalso provided comments on
the submissions of the partiesin regard to the acceptance of the redacted CEPSA.

On March 31, 2015, FBC filed the following:

e itsreplysubmissionregarding the submissions of the interested stakeholdersin regard to the
acceptance of the redacted version of the Agreementincorporating the BC Hydro/Powerex submission
by reference;

e replycommentsinregardto the ICG submissionregarding the need for confidentiality; and

e commentsopposing ICG’s requestforaccess toinformationthe Commission finds to be confidential.

FBC supported BCHydro/Powerex’s right of reply and incorporated by reference BCHydro/Powerex’s
submissionregarding acceptance of the CEPSA forfiling.

The Commissionissued letter L-16-15 dated April 2, 2015, in whichthe Commission acknowledged that ICGis of
the view that FBC's justification for confidentiality was limited and, as a result of these unique circumstances,
the Commission provided ICG the opportunity forareply submissioninregardto the following:

e the FBC and BC Hydro/Powerexcommentsin regard to the need for confidentiality; and

e theFBCand BC Hydro/Powerexcommentsinregard tothe ICG’s request foraccessin the eventthe

Commission determines the information should be held confidential.

ICG filed its reply comments with the Commission on April 9, 2015, and confirmed itsrequestforaccessto the
redacted information.

1.5 Commission review of Application and ICG requests

In these reasonsthe Panel firstaddresses the issue of acceptance of the CEPSA as filed and then addresses ICG's
objectionsto FBC'srequest for confidentiality and request for access to confidential information.
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2.0 JURISDICTION, LEGISLATION AND RULES FOR ESCS
2.1 Commission jurisdiction

The Commission’s jurisdiction is limited in regard to certain transactions involving Powerex as these are exempt
fromsection 71 and Part 3 of the UCA. With respect to the CEPSA, the exempttransactions are the capacity and
energysalesfrom FBCto Powerex.

Under Ministerial Order No. M407 issued December 3, 2004, pursuantto section 22 of the UCA, the Minister
exempted from section 71 of the UCA “persons, theirsuccessors and assigns, who enterinto an energy supply
contract with Powerex forthe delivery of powerservices to Powerex, and Powerex, in respect of such
contracts.”

Section 13 of Orderin Council No. 097 contains the direction that “The commission may not exercise any power
under Part 3 of the Act in regard to the gas and electricity trading activities of Powerex Corp.” *?

2.2 Assessment criteriafor acceptance under section 71
The review of the CEPSA is conducted pursuant to section 71 of the UCA and in accordance with the “Rules for

Energy Supply Contracts for Electricity” (Rules) that were established by the Commission under Order G-61-12
and attached as Appendix Atothatorder.

2.2.1 Section 71 of the UCA

Subsection 71(1) of the UCA requiresthata person who entersinto an energy supply contract must,

(a) Fileacopy of the contract with the commission underrulesand within the time it specifies, and

(b) Provide tothe commission anyinformationit considers necessary to determine whetherthe contractis
inthe publicinterest.

Under subsection 71(2) of the UCA, the Commission may make an order determiningthatanenergy supply
contract is notin the publicinterestbut can only do so aftera hearing.

Under subsection 71(2.1) of the UCA, in determining under subsection 71(2) whetheran energy supply contract
filed by a publicutility otherthan the authorityisinthe publicinterest, the Commission must consider:

(a) theapplicable of British Columbia’s energy objectives,

(b) the most recentlong-termresource planfiled by the publicutility undersection 44.1, if any,

(c) the extenttowhichthe energysupply contractisconsistentwiththe applicable requirements under
sections 6 and 19 of the Clean Energy Act,

(d) theinterests of personsin British Columbia who receive or may receive service from the public utility,
(e) the quantity of the energyto be supplied underthe contract,

(f) theavailability of supplies of the energy referred toin paragraph (e),

(

g) the price and availability of any otherform of energy that could be used instead of the energy referred
to in paragraph (e), and

'2 province of British Columbia Order in Council No.097 approved and ordered March 5, 2014, p. 11.
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(h) inthe case only of an energy supply contractthatis entered into by a publicutility, the price of the
energy referred toin paragraph (e).

Under subsection 71(2.2), subsection 71(2.1) (a) to (c) does not apply if the Commission considers that the
matters addressedinthe energy supply contract filed undersubsection (1) were determined to be in the public
interestinthe course of consideringalong-termresource plan undersection 44.1 of the UCA.

British Columbia’s energy objectives are set outin section 2 of the Clean Energy Act (CEA).

2.2.2 Commission Rulesfor Energy Supply Contracts

Appendix A of Commission Order G-61-12 provides the Rules for Energy Supply Contracts for Electricity (Rules).
Rules of note inthe review of this Application are the following:

Rule 1.1.2 states:

A person enteringintoan ESCotherthan an ESC described insection 1.1.1shall file the ESCwith
the Commission within 60 days of the date upon whichthe person entersintothe ESC. In
additiontofilingthe ESCwiththe Commission, apublicutility enteringintoan ESC must provide
notice of the filing to parties thatintervened inits most recent revenue requirements
application as appropriate. Upon reviewing the filing, the Commission willdetermine whether
appropriate notice has been givenin the circumstances.

Rule 1.1.3 states:

The obligationto file an ESC and provide information rests upon each party to the ESC, but for
the purposes of these Rules, the Commission considers that the primary obligation to fileand
provide information rests with the buyer.

Rule 1.2 states:

The Commission willrely onall information it considers necessary to determine whetheran ESC
isin the publicinterest. Indoingsoitwill considerthe factorsreferredtoinsection 71(2.1) and
(2.2) of the Actwhere the ESC isfiled by a publicutility otherthan BCHydro and the Commission
will considerand be guided by the factorsin section 71(2.21) of the Act where the ESC is filed by
BC Hydro.

Rule 1.3 states:

Generally, the Commission will decide within 60days of the filing of an ESC as to whethera
publichearingisrequired, andif not, will issue an Order determiningthe ESCisin the public
interestand acceptingthe ESCfor filing. If the Commission determines a publichearingis
required, it will take place where:

(a) the Commissionisunable todetermine onthe basis of the information filed under these
General Rulesthatthe ESCisin the publicinterest; or

(b) it appearsto the Commission onthe basis of the information filed underthese General
Rulesthatthe ESC may not be in the publicinterest.
The Commission may also hold a hearingwhere itreceives athird party complaint about
the ESC.
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Rule 1.6 states:

Where applicable, an ESCfiling pursuantto section 71(1) of the Act ... must at a minimum
include the followinginformation: duration, rights of renewal and otherspecial provisions,
reliability considerations, price and price escalation and alternate sources of supply of the ESCor
Proposed ESCand, where a person seeks Commission acceptance of anamendmentto an ESC,
that notice has been provided toall parties thatintervened in any Commission proceeding
concerningthe filing of the original ESCunder section 71 of the Act.

23 Assessment criteriafor request for confidentiality

2.3.1 Section 71 of the UCA

Section 71(5) of the UCA states, “An energy supply contract or otherinformation filed with the commission

underthis section must be made available to the publicunless the commission considers that disclosureis notin
the publicinterest.”

2.3.2 Commission Rulesfor Energy Supply Contracts

In regard to confidentiality, Rule 1.10 of the Commission’s Rules states:

An ESC and the information filed undersection 71(1) of the Act shall be made available tothe
publicexceptwhere the Commission considers thatdisclosure is notinthe publicinterest. In
orderto allow the Commission to make a determination that disclosure is notin the public
interest, parties to the ESC must provide written submissions in support of any requestthatthe
ESC, any terms and conditions thereof, or the information filed be kept confidential and include
inthe filingaredacted version of the ESCand otherinformation. The Commission will consider
the justification provided and determine the issue of confidentiality. Wherethe Commission
determinesthatdisclosure of the ESCor otherinformationis notinthe publicinterest, it will
require aredacted version of the ESC and otherinformation to be made available to the public.

2.3.3 BCUC Practice Directive on Confidential Filings

The Commission notes thatalthoughthe need forahearing has not been established, the BCUC Confidential
Filing Practice Directive (Directive) which “isintended to provide direction or guidance as to the approach the
Commission will take and how the Commission will deal with requests by parties thatinformation be filedon a
confidential basis during Commission public hearings”** can also provide direction and guidance in regard to the
FBC request for certaininformation to be kept confidential.

The clause 2 of the Directive states:

The request for confidentiality should:

(a) briefly describe the nature of the informationinthe documentandthe reasonsforthe
request for confidentiality, including the specificharm that could reasonably be
expectedtoresultifthe documentwere placed onthe publicrecord, and

(b) indicate whetherall oronly a part of the documentis the subject of the request.

'3 Cover letter to the BCUC Confidential Filing Practice Directive (Directive) dated September 12, 2007.
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Clause 5 of the Directive states:

The Commission may, with or without a hearing or further process, granta request for
confidentiality on any termsit considers necessary.

3.0 ACCEPTANCE OF AGREEMENT FOR FILING UNDER SECTION 71 OF THE UCA

Commission determination

For the reasons setout in the analysis below, the Panel determines that the Capacity and Energy Purchase and
Sale Agreement (CEPSA) between FortisBC Inc. (FBC) and Powerex Corp. (Powerex) dated February 17, 2015 is
in the publicinterest and accepts, to the extent withinthe Commission’s jurisdiction, the CEPSA as an energy
supply contract pursuant to section 71 of the Utilities Commission Act andin accordance with the Commission
Rules for Energy Supply Contracts for Electricity. Accordingly, since the Panel accepts the CEPSA asinthe public
interest, apublichearingonthe Applicationis notrequired.

3.1 Analysis against section 71 criteria

The Panel reviewed the applicable energy purchase sections of the CEPSA against the criteriaforacceptance set
outinsection 71(2.1) of the UCA and also considered whetherthere are additional benefits for FBC customers
and BC Hydro customers arising from enteringinto an exclusive arrangement with Powerexfor both the
purchase of energy and the sale of capacity when considering the potential costs.

3.1.1 Applicable British Columbia’s energy objectives, most recentlong-term resource plan,
and applicable requirements under sections 6and 19 of the Clean Energy Act

Section 71(2.2) of the UCA states that “Subsection (2.1) (a) to (c) does not apply if the commission considers that
the matters addressedinthe energy supply contract filed under subsection (1) were determined to be inthe
publicinterestin the course of consideringalong-term resource plan undersection 44.1.” ** The most recent
long-term resource plan (LTRP) filed by FBCis the 2012 LTRP which was found to meetthe requirements of the
UCA and accepted by the Commission under Order G-110-12. FBC submits the CEPSA is consistent with FBC's
2012 LTRP and facilitates itsimplementation, and further submits that no review of subsections 71(2.1) (a) to (c)
isspecifically required in the review of this Application.

BCOAPO agrees with FBCthat issues with respectto the applicability of British Columbia’s energy objectives and
requirements of the CEA were considered in the Commission’s decision to accept the resource acquisition
strategy in FBC’s 2012 LTRP and do not need to be canvassed again here. "

14 . .
Application, p.5.
!> BcoAPO comments, March 23, 2015, pp. 2-3.
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Commission discussion

With regard to section 71 criteriaset out in subsection 71(2.1) (a) and (c), the Panel agrees with FBCand
BCOAPO that the applicability of British Columbia’s energy objectives and the requirements of the CEA were
consideredinthe Commission’s decision to accept the resource acquisition strategy in FBC's 2012 LTRP and do
not needto be reviewed in detailagain. The CEPSAis consistent with and aligned with the 2012 LTRP. The Panel
furthernotesthatthe CEPSA does not detract from any of the British Columbia’s energy objectives and
requirements undersection 6and 19 of the CEA.

3.1.2 Thequantity of the energyto be supplied underthe contract

The CEPSA sets out the terms and conditions for future transactions, the volume of which transactions (relevant
to subsection 71(2)(e)) will be determined in accordance with the Commission-accepted AECPs. FBC states that
the CEPSA does not contemplate any energy or capacity purchases that were notalready expected underthe
2012 LTRP; it simply facilitates making those purchasesinamore reliable and cost effective manner.'® FBC
further confirms that “the complete energy supply contractfora particularenergy supply transaction would
consist of two components; the Agreement that FBCseeks section 71 acceptance of inthis Application and the
energy supply contract setting out the details of the particulartransaction.”"’

Commission discussion

The Panel reviewed the CEPSA and notes that while the quantity of energy to be supplied by the CEPSA is not
defined within the filed CEPSA, the Panel is satisfied with the notion that the quantity supplied will be reviewed
as part of the AECP review process and the review of specificenergy purchase contracts that FBCfiles for section

71 acceptance.

3.1.3 The availability of supplies of the energy

FBC submits that while the CEPSAis notrequiredin orderfor FBC to have accessto market supply, the CEPSA
increases FBC’s ability to purchase energy based on market prices andis therefore expectedtoincrease the
overall reliability of FBC purchases of energy to serve load.*® FBC states that:

[TIransmission from within the US to the bordercan be difficult attimes to obtain and firm
transmissionrights are rarely available. Currently FBC's counterparties generally rely on the
availability of non-firm transmission capacity to delivertothe borderto serve FBC purchases.

Under the Agreement, Powerex will be responsible for obtaining transmission capacity to deliver
to the BC/US borderto the degreeitis necessary. FBC expects that Powerex will determine any
transmission requirements to fulfill FBC's energy purchases as part of its market activities to
supportthe optimisation of the BCHydro system. Assuch itis expected that Powerex will be
able to deliverenergy purchasesto the BC/US border or to the Kootenay Interconnection with a
higherdegree of certainty than FBC could achieve underits existing market arrangements, at
comparable orlower cost."

16 Application, p.6.
Y BCUC IR1.2.1.
18 Application, p. 8.
Y Ibid., p. 13.
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Additionally, Powerex has a contractual obligation to provide FBC with energy at marketindex-based prices
whenrequired by FBCin accordance with and subject to the terms setout inthe CEPSA. This obligationincludes
providing energyinreal time to address unexpected conditions such as a change to the load forecast, or an
unexpected loss of generation.°

Commission discussion

The Panel has reviewed the agreement and is satisfied that Powerexwill provide FBC with areliable supply of
energy underthe agreement.

3.1.4 The price and availability of any otherform of energy that could be used instead of the
energyfromthe agreement

FBC statesthat it currently does not have the ability to call on poweron demand from any marketeror supplier
and the cost of such a service ona standalone basis would be significant. ** As such, the service provided by
Powerexisunigueandis not comparable to service offered by othersuppliers. FBCstatesit held discussions
with other marketers but, Powerex was the preferred option for such an exclusive arrangement at thistime. The
mainreason for thisviewis Powerex’s ability toincorporate FBC’s energy requirements as part of its role to
optimise the overall BCHydro system, resulting in lowerincremental costs to acquire the necessary energy and
transmission resources.’

Commission discussion

In the absence of the CEPSA, to acquire quantities of energy contemplated inits Commission-accepted AECP and
2012 LTRP, FBC would continue to enterinto energy supply contracts with marketers based on anegotiated
price. The Commission has accepted contracts of this nature in the past, such as those accepted by Order E-1-15
and Order E-7-15. The Panel observesthat FBC will continue to have access to energy purchases ata negotiated
price with Powerex as well as the opportunity to enterinto fixed price contracts based on eitherthird party
offers availableon the market facilitated by anotherthird party or based on a formulaicapproach based on
published forward prices, and therefore is no worse off as a result of the CEPSA. In addition, Powerex provides
FBC with services thatare uniquely available through Powerex.

3.1.5 Inthecase only of an energy supply contractthatis enteredinto by a publicutility, the
price of the energy from the agreement

FBC will purchase wholesale energy requirements from Powerex at marketindex based prices forall pre-
scheduled and real-time purchases and on a contract by contract basis undervarious fixed price options for
advanced market blocks. FBCsubmits that the CEPSA provides FBCwith improved marketaccess ata cost thatis
expected to be lowerthan that which FBC could achieve underits existing market arrangements.”® FBC states
that the main disadvantage of an exclusive market purchase arrangementis thatit may be difficult to know if
the best possible price is being obtained. In particular, the CEPSA limits FBC’s ability to take advantage of real -
time opportunities that may be available on short notice ata costlowerthanindex. However, FBCbelieves the
risks are more than offset by the benefits of the CEPSA and that FBC will pay less on an overall basis forenergy

2% |bid., p. 14.
Y Ibid., p. 14.
2 BCUC IR 1.1.1.1.
23 Application, p.9.
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deliveries underthe CEPSA. Inthis regard FBC notes that the risk FBC will pay more thanindex forthis energyis
also eliminated.”*

BCOAPO states that:

the redactions made to the filed Agreement mean that the precise relationship between ICE-
published Mid-C prices and the prices to be paid by FBCis unknown. Therefore, BCOAPQO is not
ina positionto know what premium (if any) FBCwill be paying overthe Mid-Cindex prices for
purchases from Powerex. BCOAPO submits that the Commission must carefully assess whether
such a premium existsand, if so, whether the advantages of the Agreement offset the additional
cost such thatthe agreementtrulyisinthe publicinterest.”

Commission discussion

In regard to the BCOAPO concern, the Panel notesit reviewed the pricing structure forthe marketbased
purchases and finds the pricing to be acceptable and not unreasonable considering the price FBC has paid for
energy purchasesinthe past. The Panel is also satisfied that the options provided forthe advance market blocks
provide FBCwith the equivalent of continued access to the third party offers.

3.1.6 Theinterests of personsin British Columbia who receive or may receive service from the
publicutility

Powerexisresponsible for buying and selling electricity, including energy and associated capacity, to help
optimize the economicbenefitsto, and reliable operation of, the BCHydro system, including marketing surplus
British Columbia system capability and purchasing powerto meet BCHydro’s energy needs that are not supplied
from the BC Hydro system.® FBC states that the main advantage of an exclusive market purchase arrangement
with Powerex is the ability for FBCto benefitfrom Powerex’s role in optimising th e overall Provincial resources
and requirements inthe most efficient manner. This also reduces the operational issues thatarise from time to
time between FBCand BCHydro underthe CPA and otheragreements. The benefits of thisto FBC ratepayers
are lower costs, greater reliability and improved flexibility. >’

BCOAPO submitsthatthere are certainly advantages to havingan established power marketer coordinate and
facilitate FBC's energy market purchases and be responsible for transmission arrangements up to the BC/US
border. BCOAPO furthersubmits that such advantages are perhaps even more pronounced when Powerex is
that established power marketer, given that the arrangement will minimize the likelihood of disputes under
otheragreements with BC Hydro.*®

In BCSEA-SCBC’s view, the concept of FBC contracting with Powerex for the sale and purchase of market capacity
and energy soas to provide FBC with access to market prices, as provided for by the CEPSA, makes sense andis
consistent with the publicinterest undersection 71.%°

** Ibid., p. 14.

2> BCOAPO Submission dated March 23, 2015, p. 4.

26 Application, p. 8.

>’ BCUC IR 1.1.2.

28 BCOAPO Submission dated March 23, 2015, p. 3.

29 BCSEA/SCBC Submission dated March 24,2015, p. 1.
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Commission discussion

The Panel notesthatthe CEPSA has other associated benefits such as FBC's improved ability to sell surplus
capacity on a day-ahead basis, improved operational efficiency from non-standard day ahead market access, and
reduced risk for disputes around FBC’s scheduling rights underthe CPA. However, under the CEPSA, FBC’s ability
to take advantage of potential deals that may become availableon short notice ata cost lowerthanthe index
pricesisreduced. Any gainsto FBC as a result of the CEPSA will flow though to FBC ratepayers, and any gainsto
Powerex will flowthrough to BC Hydro ratepayers. On balance, the Panel finds the CEPSAisin the interests of
not only the FBC customers but the BC Hydro customers as well and the CEPSA therefore has benefits to most
British Columbians.

3.2 Otherissues

3.2.1 Oneagreementversustwo

ICG expressed concernregarding the need forone agreement ratherthantwo separate agreements forthe
purchase of energy and sale of capacity, respectively. ICG submits that

FortisBC has requested approval before May 2015 in order to effect the sales of surplus capacity
fromthe WAX CAPA. It would appearfrom the FBCFilingthatthe commitmentto meetreal -
time market purchase requirements from Powerexdoes not require approval before May 2015.
From a regulatory perspective, the preferred approach to the two distinct types of transactions
would have been to have them housed in two separate agreements. *°

ICG further submits once sales to, and purchases from, Powerex are the subject of the same agreement
ratepayers should be given an opportunity to ensure that sales to Powerexare notinappropriately supported by
purchases from Powerex.>'

Powerex statesthat:

Powerex insisted that the arrangements with FortisBC be in one agreementto minimize
administrative complexity and costs arising from two or more contracts relating to the same
subject matter with one counter-party. The effect of having the different componentsinone
agreementrelative to havingthe different componentsin different agreementsisonly that:
reduced on-going administrative costs. From a system planning, system operations or
microe3czonomicview, two ormore agreements would have looked exactly the same asthe
CEPSA.

Commission discussion
With regard to the question of whetheritwas necessary for FBCto have negotiated one agreement ratherthan

two, the Panelis satisfied that, as an agreement negotiated by two sophisticated arms-length parties, the form
of the CEPSA as one agreement covering both the purchase of energy and sale of capacity is acceptable.

3% |G Submission dated March 19, 2015, pp. 1-2.
31 |CG Submission dated March 19, 2015, p. 2.
32 powerex Submission dated March 20, 2015, p. 2.
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3.2.2 Duration of the CEPSA

The CEPSA is expected to commence May 1, 2015 and will continue until September 30, 2018, unless extended
by mutual agreement. One year priorto September 30, 2018, FBC and Powerex can agree toa furtherone year
extension of the Agreement. This can be repeated on an annual basis but regardless, the CEPSA willterminate
no laterthan September 30, 2025.

FBC submits the purpose of the annual review of the Powerex agreementisto ensure thatit is properly
representing the changing operating environment such thatit continues tofairly meet FBC’s needs. Significant
changesto FBC'srequirements or resources or otherfactors such as structural changes to the BC power market
will be the primary consideration in determining whether the Powerex agreement should be extended or if
changeswould be required.* FBC will continue to assess the benefit of working with other marketers when
consideringan extension or replacement of the CEPSA at the end of the initial term.>*

Commission discussion
The initial term of the CEPSAis relatively short, and provides the opportunity for FBC's review and flexibility for
potential extension afterthe initial term. Accordingly, the Panel is satisfied the overallterm of the CEPSA is

acceptable.

3.2.3 ProcessforExtending CEPSA

The regulatory review process that FBC considersto be appropriate issetforthinsection 1.7 of the Rules for
Energy Supply Contracts for Electricity, which requires that a report be filed by FBCon or before April 30 of each
year. FBC considers this processto be the appropriate regulatory review process for the 2018 and subsequent
annual extensions of the terms of the CEPSA. FBCstatesit expects the 2017/18 AECP will be acceptedinthe
spring of 2017, about six months or more in advance of the extension notice requirements to Powerex. *> The
2017/18 AECP would considerthe potential first extension of the term of the CEPSA past September 2018 and
the window for extending the term of the CEPSA would be between October 1and November 30, 2017. If there
isan extension, FBC will report on the extension to the term of the CEPSA on or before April 30, 2018.*°

Commission discussion

The Panel agrees with the regulatory process described by FBC forextending the term of the CEPSA uponiits
expirationin September 2018.

4.0 REQUEST FOR CONFIDENTIALITY
Commission determination

For the reasons setout below, the Panel makes the following determinations in regard to confidentiality:

3 BCUCIR1.3.2.
*BCUC IR1.1.1.1.
*>BCUC IR 1.3.3.
**BCUC IR 1.3.4.
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e The Panel accepts FBC’s request that the redactions to the CEPSA be held confidential. The Panel will
also hold confidential the Confidential Commission Information Request No. 1 and FBC'’s confidential
response to the Confidential Commission Information RequestNo. 1, and

e The Panel denies the Industrial Customers Group request for access to confidential information.

In the Application, FBCfiled aredacted version of the CEPSA as AppendixA and also filed an unredacted version
of the CEPSA on a confidential basis as Appendix Btothe Application. Inthe coverlettertothe Application, FBC

“requests that Appendix B be kept confidential by the Commission as the redactions made in Appendix A contain
market sensitive information which, if disclosed, would be detrimental to FBC, its customers and Powerex.”*’

FBC furtherstatesinthe body of the Application:

The redactions made in Appendix A are intended to protect market sensitive information which,
if disclosed, would be detrimentalto FBC, its customers, and Powerex. Disclosure of this
information could prejudice FBC’s abilityto obtain favourable commercial terms in future power
purchasing contract negotiations.*®

In letterL-13-15, the Commission stated that the need forahearing has not been established at this point.
However, the Commission stated “thatin keeping with the protocol established for hearingsin the Commission’s
Confidential Filing Practice Directive, the Commission requests that ICG provide clarification asto whetherit has
objectionstothe FBCrequestthat Appendix Bbe held confidential by submitting any such objectionsin writing
... By letterL-13-15 the Commission also provided the opportunity forany otherinterested stakeholders to
submit objections. No parties otherthan ICGsubmitted objections.

ICG, inits March 27, 2015 submission, statesits position is that the Commission should ensure publicdisclosure
of all aspects of the Agreement and the related documents that have been filed. > In this submission, ICG states
itsview that:

In order for stakeholders to have a reasonable opportunity to object to the request for
confidentiality there must be adescription of the information that has been redacted. In this
case, thereisno description of the nature of the information that has been redacted, nor
reasons why such information should be held confidential. .... However, itis simply not possible
to commentonthe FortisBCrequestforconfidentiality, eitherinwholeorin part, in the absence
of a description of the nature of the information redacted with the reasons forthe request for
confidentiality. At the very least, each of the provisions with redactionsin Appendix A should
have been described by FortisBC with reasons relevant to each redaction as to why each
redaction should be held confidential. ... FortisBC has failed to follow the Confidential Filing
Practice Directive because it failed to describe the nature of the information and the reasons for
the requestfor confidentiality. ... FortisBC should not be given an opportunity toremedy its
failure atthis stage, with no opportunity for the ICG or other stakeholders to comment on the
reasons advanced.*

BC Hydro and Powerex together made ajoint submission dated March 31, 2015 in response to submissions by
ICG, BCOAPO and BCSEA/SCBCin accordance with Commission letters L-11-15 and L-13-15. In theirsubmission,

37 FBC CEPSA Application, Cover Letter, p. 1.
38, .

Ibid., p. 1.
3% |G Submission dated March 27,2015,p. 1.
40, .

Ibid., p. 3.
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BC Hydro/Powerexsubmitthey have the same right of reply as FBC for procedural fairness reasons given
Powerexis a party to the CEPSA. With regard to the need for confidentiality, BCHydro/Powerex referto the
reasons provided by Powerex, as a party to the CEPSA, in BC Hydro and Powerex’s joint March 10, 2015 filing of
the TPA Amending Agreement.

In the TPA Filing, BCHydro/Powerexstate:

A number of provisionsin the publicversion of FortisBC's CEPSA filing were redacted. Powerex
confirmsthatin itsview all the redacted information is commercially sensitive, and that public
disclosure of it could undermine Powerex's bargaining position with other participantsin the
wholesaleelectricity markets of the Western Interconnection. BCHydro and Powerex submit
that to the extent Powerex's bargaining positionis undermined, BCHydro's ratepayers would be
adversely affected through lower Powerex netincome and higher BCHydro rates than would
otherwise be the case.**

FBC made furthersubmissionsinregardtoits requestforconfidentiality inits March 31, 2015 submission stating
FBC agrees with BCHydro/Powerex that BC Hydro/Powerex should be permitted, as a matter of procedural
fairness, torespondtothe submissions of the other parties. FBC submits that the reasons provided by Powerex
and BC Hydro in their March 31, 2015 submission “squarely confirms why disclosure of the redacted portions of
the Agreementwould not be appropriate orinthe publicinterestunders. 71(5) of the Utilities Commission Act”
and is consistent with the position expressed in the TPA Filing.*? FBC also submitted that “the parties made
substantial efforts to limit the redactions, and succeededin doingso.” ... “it isalso evidentfrom reviewing the
redacted Agreement what types of information those redactions protected; the parties preserved to the extent
possible subheadings and context which make thatclear.”*?

In its March 31, 2015 submission, FBCfurther submits thatthe redacted portions of the CEPSA include details
that are commercially sensitive and “if disclosed could give competitors as well as potential counterparties a
substantial advantage in future negotiations.”**

Commission discussion

Subsection 71(5) of the UCA and the Commission Rules for Energy Supply Contracts for Electricity (Rules) state
that an energy supply contract must be made available to the publicunless the Commission considers the
disclosureisnotinthe publicinterest. Rule 1.10 states that “parties to the ESC must provide written submissions
insupportof any requestthatthe ESC, any terms and conditions thereof, orthe information filed be kept
confidentialand include aredacted version of the ESCand otherinformation.”** The Panel observes that FBC
provided appropriate notice to other parties according to Commission Rule 1.1.2 by copying the non-
confidential version of the Application, whichincluded aredacted version of the CEPSA, to the PBR Interveners.
The Panel accepts that, as a counterparty to the CEPSA, Powerex’'s reasons for confidentiality should be
consideredtogetherwith those of FBC and that BC Hydro/Powerexhas the right of reply.

The Panel is satisfied that FBC has metthe requirements underthe Rules to supportthe requestfor
confidentiality.

" BC Hydro/Powerex Section 71 Filing of the TPA Amending Agreement, p. 4.
*2 EBC Submission dated March 31,2015, p. 2.
43 .
Ibid., p. 2.
** bid., p. 3.
* Order G-61-12, Appendix A, Commission Rules for Energy Supply Contracts for Electricity, Rule 1.10.
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The Panel finds that the redacted version of the CEPSA is sufficiently transparent forinterested stakeholders to
understand the context and provide comment without the need for further disclosure of the information FBC
has requested be held confidential. The Panelreviewed each of the redactions and concludes that FBC made
reasonable efforts to limit the redactions. The Panelfinds the nature of the redactionsis such that a redaction-
by-redaction justification is not necessary. Further, the Panelis of the view that there is sufficient context
providedinthe non-confidential text surrounding the redacted text to provide the reader with sufficient
understanding of the agreement. The Panel does notaccept ICG’s argument that the Commission should reject
therequest by FBC to hold the redacted information confidential outright on the basis FBCdid not provide
explicitreasons on anindividual redaction-by-redaction basis.

In the TPA Filing, Powerex provided further elaboration on the nature of the potential harm to Powerex and by
extensionto BC Hydro customers through higherrates. The Panel accepts thatit is appropriate to also consider
Powerex’s reasons for confidentiality given Rule 1.10 contemplates that both parties to the energy supply
contract provide written submissionsin support of the FBCrequest for confidentiality.

The Panel reviewed the information in the Application, the submissions from ICG, BCHydro/Powerexand FBC,
and is satisfied that the submissions of BCHydro/Powerex and submissions of FBC subsequent to the initial
Application can be considered under the Commission’s Rules and that FBC's request for confidentiality conforms
to the Rules.

The Panel finds that the redactions to the CEPSA contain commercially sensitive information the release of
which would be detrimentalto both FBC customers and BC Hydro customers. The Commission will keep
confidentialthe redactionstothe CEPSA and the confidential responsesto the Confidential Commission
Information Request No. 1.

In section 3 of these reasons, the Panel finds that it has sufficientinformation to allow it to determinethat the
ESCisin the publicinterest and to accept, to the extent withinthe Commission’s jurisdiction, the CEPSA as an
energy supply contract pursuant to section 71 of the UCA and the Commission Rules for Energy Supply Contracts
for Electricity. Since the Panelis satisfied thatit has the information to make this determination withouta
hearing, the Panel concludesthereisnoneedtoconsider|CG’'srequestthatitbe granted access on a
confidential basis tothe non-redacted information at this time.
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