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ORDER NUMBER
G-87-17

IN THE MATTER OF
the Utilities Commission Act, RSBC 1996, Chapter 473

and

BCOAPO Application for Reconsideration and Variance of Order G-5-17
in the matter of the British Columbia Hydro and Power Authority 2015 Rate Design Application

BEFORE:
D. M. Morton, Commissioner/Panel Chair
D. A. Cote, Commissioner
K. A. Keilty, Commissioner

onJune 2, 2017

ORDER

WHEREAS:

A.

On January 20, 2017, the British Columbia Utilities Commission (Commission) issued Order G-5-17 and the
accompanying Decision inthe matter of the British Columbia Hydro and Power Authority (BC Hydro) 2015
Rate Design Application (RDA Decision);

On February 17, 2017, British Columbia Old Age Pensioners’ Organization, Disability Alliance BC, Council of
Senior Citizens’ Organizations of BC, Tenant Resource and Advisory Centre, Active Support Against Poverty,
Together Against Poverty Society and the BC Poverty Reduction Coalition (collectively, BCOAPO) filed an
application forreconsideration and variance of paragraphs 14, 16 and 17 (asit relatestothe late payment
charges) contained within Order G-5-17. (BCOAPO Application for Reconsideration) The Application for
Reconsideration is made pursuant to section 99 of the Utilities Commission Act (UCA);

By letterdated February 24, 2017, the Commission established phase one of the reconsideration process for
the BCOAPO Application for Reconsideration and invited submissions from BCHydro and all Registered
Intervenersinthe BCHydro 2015 Rate Design Application proceeding that address specific questions on
whetherthe threshold forreconsideration has been met;

The Commission received submissions from British Columbia Sustainable Energy Association and the Sierra
Club of British Columbia (BCSEA), Commercial Energy Consumers Association of British Columbia (CEC),
FortisBC Energy Inc. and FortisBC Inc. (collectively, FEI), BC Hydro and Movement of United Professionals
(MoveUP) and a reply submission from BCOAPO; and

The Commission has reviewed the BCOAPO Application for Reconsideration and the phase one submissions
and considers thatthe BCOAPO Application for Reconsideration should be denied.
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NOW THEREFORE pursuantto section 99 of the Utilities Commission Act, and forthe reasons attached as
Appendix Atothis order, the British Columbia Utilities Commission denies the BCOAPO application for
reconsideration and variance of paragraphs 14, 16 and 17 (asit relates to the late payment charges) contained
within Order G-5-17.

DATED at the City of Vancouver, inthe Province of British Columbia, this 2 day of June 2017.
BY ORDER

Original signed by:

D. M. Morton

Commissioner/Panel Chair

Attachment
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BCOAPO Application for Reconsideration and Variance of Order G-5-17
in the matter of the British Columbia Hydro and Power Authority 2015 Rate Design Application

REASONS FOR DECISION

1.0 BCOAPO Application for Reconsideration

On January 20, 2017, the British Columbia Utilities Commission (Commission) issued Order G-5-17and the
accompanying Decision in the matter of the British Columbia Hydro and Power Authority (BC Hydro) 2015 Rate
Design Application (RDA Decision).

On February 17, 2017, British Columbia Old Age Pensioners’ Organization, Disability Alliance BC, Council of
Senior Citizens’ Organizations of BC, Tenant Resource and Advisory Centre, Active Support Against Poverty,
Together Against Poverty Society and the BC Poverty Reduction Coalition (collectively, BCOAPO) filed an
application forreconsideration and variance of paragraphs 14, 16 and 17 (asit relates to the late payment
charges) contained within Order G-5-17. (BCOAPO Application for Reconsideration) The Application for
Reconsiderationis made pursuantto section 99 of the Utilities Commission Act (UCA). The relevant sections of
Order G-5-17 read as follows:

14. British Columbia Old Age Pensioners’ Organization etal.’s (BCOAPO) request to establish an
essential services usage block (ESUB) rate for qualified low-income ratepayersis denied.

16. BCOAPOQ’s proposalstoamend the Electric Tariff to exempt low-income customers fromthe
minimum reconnection charge and account charge and to waive security deposits for low-income
customersare denied.

17. BCOAPO’s proposal to exempt low-income customers from late payment charges [is] denied.

BCOAPO statesthatthe “grounds on which this reconsideration application is based are that the Commission
erredinlawin finding sections 23, 38, and 58 to 61 of the UCA do not provide the Commission with jurisdiction
to orderlow-income rates.” The specificerrors are that the Commission erred in law and in fact:

1. inartificially bifurcatingits analysis on undue discrimination into personal characteristics and a "cost of
service rationale";

2. asaresultof(a), failingto considersocioeconomicevidence relevant to the determination of undue
discrimination;

inapplyingthe wrongtestto itsinterpretation of sections 23, 38, and 58 to 61 of the UCA;

4. infindingalack of legislative intentto provide the Commission with jurisdiction to order low-income
rates; and

5. misconstruingthe regulatory regimes and relevant decisions in other Canadian jurisdictions.

BCOAPO seeks the following variance to paragraphs 14, 16 and 17 of Order G-5-17:

! ExhibitB-1, p. 2.
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14. BCOAPO’srequestto establish an essential services usage block (ESUB) rate for qualified low-
income ratepayersis granted.

16. BCOAPOQ’s proposalstoamend the Electric Tariff to exemptlow-income customersfromthe
minimum reconnection charge and account charge and to waive security deposits for low-income
customers are granted.

17. BCOAPOQ’s proposal to exempt low-income customers from late payment chargesis granted and the
proposal to ban the use of external credit scoresis denied.?

2.0 Phase One Reconsideration Process

The Commission's process for addressing reconsideration applicationsisto proceed in two phases. The first
phaseisa preliminary examinationin which the applicationisassessedinlight of some orall of the following
questions:

a. Shouldthere be a reconsideration by the Commission?

b. Ifthereisto beareconsideration, shouldthe Commission hear new evidence and should new parties be
giventhe opportunity to presentevidence?

c. Ifthereisto bereconsideration, shoulditfocusontheitemsfromthe applicationforreconsideration, a
subset of these items oradditional items?

Afterthe first phase evidence has beenreceived,the Commission generally applies the following criteriato
determine whetherornota reasonable basis exists forreconsideration:

a. the Commission has made anerrorinfact or law;
b. there hasbeenafundamental change in circumstances orfacts since the Decision;
c. abasicprinciple had notbeenraisedinthe original proceedings; or

d. anewprinciple hasarisenasa resultof the Decision.

In addition, the Commission will exerciseits discretion to reconsider, in othersituations, whereveritdeems
there to be just cause.

This Reconsideration Applicationis based on errors of law and fact with respect to the Commission's jurisdiction.
In such circumstances, the Commission applies the following criteriato determine whetherthe reconsideration
application should proceed to the second phase to be considered onits merits:

a. theclaimof erroris substantiated on a primafacie basis; and

b. theerror has material implications.

By letterdated February 24, 2017, the Commission established phase one of the reconsideration process for the
BCOAPO Application for Reconsideration and invited submissions from BCHydro and all Registered Interveners
inthe BC Hydro 2015 Rate Design Application proceeding. The Commission received submissions from BC
Sustainable Energy Association and the Sierra Club of British Columbia (BCSEA), Commercial Energy Consumers

? ExhibitB-1, p. 2.
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Association of British Columbia (CEC), FortisBC Energy Inc. and FortisBC Inc. (collectively, FEI), BCHydro and
Movement of United Professionals (MoveUP) and areply submission from BCOAPO.

The BCOAPO Application for Reconsideration and the submissions filed by the parties relatingto the questions
outlined inthe Commission’s February 24, 2017 phase one procedural letterare summarized below.

2.1 BCOAPO Application for Reconsideration

2.1.1 Claimof Errors
In its Application for Reconsideration, BCOAPO submits that the Commission made the following errors of law:

1. Artificially bifurcating the analysis on undue discriminationinto personal characteristics and a “cost of
service rationale”?

BCOAPO submits that “the Commission erred in failing to considertogetherthe three rationales [ability to pay,
cost reflectivity and efficiency] that BCOAPO argued collectively provide the Commission with jurisdiction to
make distinctions between customers based onincome, andinso doing, applied the wrong testin assessing

rn

whetherthe proposed discriminationis ‘undue’.

BCOAPO submitsthatthe “Commission beginsits analysis of its jurisdiction to order BCHydro to implement
BCOAPOQ’s low-income proposals by rejecting [the] argument that ability to pay should be considered together
with ‘non-statusjustifications’ in a holisticand integrative rate-setting analysis”. BCOAPO submits that the
Commission's analysis improperly bifurcated the three interrelated factors into two categories: personal
characteristics (or ability to pay) and cost of service factors (cost reflectivity and efficiency). The Commission
then wentonto separately consider whetherthe non-status justifications (i.e. cost of service reasons) were
independently sufficient to justify discrimination in rates.

BCOAPO arguesthat all three contributing factors must be examined in concert, inabalancing exercise. It states
that the “weight of each factor needsto be added to the othertwo factors to determinecollectively the three

rn

justifications for discrimination can overcome the appellation of ‘undue discrimination’.

BCOAPO submits that while cost of service may be the starting point of the Commission's jurisdiction, the
Commission has the discretion to considerfactorsin addition to the cost of service, such as ability to pay.

2. Failingto considersocioeconomicevidence relevant to the determination of undue discrimination*

BCOAPO submits that because the Commission considered affordability in isolation and determined thatit did
not have jurisdiction to orderdiscriminationinrates based solely on the personal characteristics of the
customer, itfailed to considerthe socio-economicevidenceregarding energy poverty.

BCOAPO states that “[s]pecifically, the Commission erred in not considering the weight of BCOAPQ's
affordability argumentinlight of the evidence onthe breadth and depth of poverty experienced by BCHydro’s
customers. Such evidence goes to the weightto be afforded to BCOAPQ’s affordability argument, which is one of
the three interrelated factors going to whetherthe discriminationis undue.”

® ExhibitB-1, pp. 4-5.
*ExhibitB-1, pp. 5-6.
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3. Misinterpreting and misapplying sections 23, 38, and 58 to 61 of the UCA®

BCOAPO submits thatthe “only statutory restrictions on the Commission's jurisdiction with respect to rates are
setoutinsections 59 to 61 of the UCA. In a nutshell, the statutory restrictions prohibit the Commission from
orderingrates that are ‘unjust, unreasonable, unduly discriminatory or unduly preferential’. There isno
statutory restriction limiting the Commission's consideration of ‘justand reasonable’ to cost of service factors.”

BCOAPO submitsthat both sections 23 and 38 of the UCA contain broadly worded "catch-all" provisions that
“provide the Commission with a broad mandate to do a fulsome analysis to determine what orders are
necessary and advisable forthe publicinterest and to ensure utilities are providing aservice thatis ‘adequate,
safe, efficient, justand reasonable.”” BCOAPO submits that it did not argue that these sections provide explicit
jurisdictionto setlow-incomerates; butrather, that those sectionsinformthe Commission's rate approval
authority.

BCOAPO also submits that “the Commission did not consider [sections] 23and 38 of the UCA harmoniously with
the scheme of the Act, the object of the Act, and the intention of, in this case, the provincial legislature. Instead,
it drew conclusions based on a ‘plainreading’ of sections 23and 38, divorced from the context of the broader
statute of which those sections are part. In so doing, the Commission applied only the first piece of Driedger’s
approach to statutory interpretation. Although the [RDA] Decision states that sections 23 and 38 should be
interpreted ‘harmoniously within the scheme of the Act’ (p. 54) the Commission fails to conduct such an
analysis.”

BCOAPO submits that the Commission erred by unnecessarily limiting the broad authority granted by sections
23 and 38. Asa result, the Commission failed to examine the rate-setting provisionsin sections 58-61 of the UCA
inthe context of the broaderauthority granted by sections 23 and 38. In so doing, “the Commission
unreasonably limited the scope of [sections] 59-61 to cost of service considerations.”

BCOAPO also states that similarly “the Commission unnecessarily limited its broad authority undersection
60(1)(b.1) to set rates using ‘any mechanism, formula or other method of setting the rate thatit considers
advisable" . BCOAPO submits thatthere is nothinginthe language of the UCA that precludes the Commission
from consideringincome and ability to pay as part of its "mechanism, formula, or other method."

BCOAPO also submits that the Commission's broad authority under section 60(1)(b.1) is expressly excluded from
the requirementsetoutinsection 5(c) and (d) of Special Direction No. 7 which require thatthe Commission
must otherwise ensure that BCHydro's domesticservice is provided on a cost of service basis.

4. Findinga lack of legislative intent to provide the Commission with jurisdiction to order low-income rates®

BCOAPO submits thatit provided reference to statements made inthe legislature by the Honourable Robert H.
McClelland underscoring the Commission's publicinterest function when the UCA was introduced for second
reading. However, the Commission said on page 65 of the 2015 RDA Decision thatit could “find no evidence that
includedin government energy policy isanintention to provide low-income rates”’. BCOAPO submits that “itis
not a question of whetherthe legislature intends to provide low-income rates perse; but rather, a question of
whetherthe legislature intended the Commission’s regulatory powers to be broad enough to approve such rates
where necessary forthe publicinterest.”

> ExhibitB-1, pp. 6-8.
® ExhibitB-1, p. 8-9.
7 British Columbia Power and Hydro Authority 2015 Rate Design Application, Decision, p.65.
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BCOAPO also submits that the Commission erred by accepting “as evidence of legislative intent the legislature's
refusal, on three occasions, to pass proposed amendments to the Act to explicitly providethe Commission with
the authority to create a low-income rate.” BCOAPO submits the Commission erredinlaw inrelying on a private
member's bill neveradopted by the legislatureto interpret the state of the law, and in finding that section 37 of
the Interpretation Act does not apply to preclude such reliance.

5. Misconstruing the regulatory regimes and relevant decisions in other Canadian jurisdictions®

BCOAPO notes that the Panel found similarities between the UCA and Ontario legislation are insufficient forthe
decisionsin Ontarioto provide guidance inthe present case. On the otherhand, the Panel found sufficient
similarities between the UCA and Nova Scotialegislation for the decisions from Nova Scotiato provide guidance.

BCOAPO submits that finding Nova Scotia’s legislation (and relevant decisions made underit) directly applicable
to theissue of the Commission’s jurisdiction under the UCA reveals “an errorin statutory interpretation”,
consideringthatthe wordinginthe NovaScotialegislationis “much stricter” than the UCA. BCOAPO submits
that the UCA “does not contain an absolute requirement that rates always be charged equally to all persons
undersubstantially similar circumstances and conditions in respect of service of the same description” as
required by the Nova Scotialegislation. In addition, the Commission failed to look at Nova Scotia's provision that
iscomparable to section 59(2) of the UCA in the context of the broad authority granted to the Commission by
sections 23 and 38 of the UCA.

BCOAPO submitsthatthe Ontario and Manitoba legislation, “with their broad authority to conduct contextual
analysisin rate settingand approval, are more directly applicableto the Commission's jurisdiction under the
UCA.”

Finally, BCOAPO submits that the “Commission should not have ascribed the weight it did to the tribunal
decisionsin Albertaand New Brunswick.” BCOAPO submits those decisions have “significantly less precedential
value than the Ontario Superior Court of Justice decision which was confirmed by the Ontario Court of Appeal.”

BCOAPO submitsthatthe alleged errorsled to the finding that the Commission does not have the jurisdiction to
consider low-income proposals, whichin turn “had the material impact thatthese proposals were rejected by
the Commission without any adequate analysis of their desirability as a publicinterest objective.”

BCOAPO reliesonits submissions above inits reply to the submissions of those parties who oppose the
application forreconsideration as set out in the next part of this decision.

2.1.2 Material Implications

BCOAPO submits that the material impact on BC Hydro's low-income customers from the rejection of the low-
income proposalsissevere and the low-income customers “will continue to face difficult choices with respect to
which bills to pay and disconnections for their ultimate inability to pay.”®

2.2 Other Parties' Phase One Submissions

BCSEA and MoveUP both support a reconsideration of paragraphs 14, 16 and 17 (asit relates to late payment
charges) of Order G-5-17 on the grounds that the claim of error is substantiated on a prima facie basis and the

® ExhibitB-1, pp. 8-9.
° ExhibitB-1, pp. 9-10.
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errors have material implications.'® BCSEA endorse BCOAPO'’s submissions regarding the alleged errors and
MoveUP adopts the submissions from BCOAPO and BCSEA regarding the alleged errors and the material impact
of those errors.

CEC, FEl and BC Hydro do not support a reconsideration of paragraphs 14, 16 and 17 (as itrelatesto late
payment charges) on the basis that BCOAPO has not established a prima facie basis forthe alleged errors.** BC
Hydro also submits that “any such error if substantiated would not have significant material implications.”

BC Hydro submits that most of the BCOAPO Application for Reconsideration restates arguments made during
the BC Hydro 2015 RDA proceedingratherthanidentifyingalleged errors and notes that “[r]econsideration
applications should not be opportunities tore-argue issues which were fully argued and which the Commission
considered butdid not accept.”*?

2.2.1 Claimof Errors

The phase one submissions regarding whetherthe Commission should order a reconsideration of Order G-5-17
are summarized below inrelation to the specificerrorsalleged in the BCOAPO Application for Reconsideration.

1. Artificially bifurcating the analysis on undue discriminationinto personal characteristics and a “cost of
service rationale”

BCSEA submits that the Commission’s finding thatitdoes not have the jurisdiction to approve low-income rates
inthe absence of an economicora cost of service basis reasonis “circularand unreasonable becausethat was

the same proposition that the panel took as the starting point of its analysis”. **

FEl refersto BCOAPQ's Final Submission dated September 26, 2016, its Responding Argument dated October 11,
2016 and its Reply Argument dated October 24, 2016, all filedinthe BC Hydro 2015 RDA proceeding. FEl states
that BCOAPO asserted three "regulatory justifications" for the establishment of an ESUB rate for low-income
customers: (i) improved cost reflectivity; (ii)improved efficiency of collections; and (iii) bill affordability. FEl als o
states that separately, and as a threshold issue, BCOAPO also argued that the Commission has jurisdiction to
order programs targeted at low-income residential rate payers without any reliance on the regulatory
justifications now included in its jurisdictional argument.™*

FEI submits thatthe Commission’s determination on jurisdiction “is consistent with the form in which
BCOAPO previously presented itsargument” and “[m]ore importantly, after determining thatit does not have
jurisdiction to orderrates or programs based only on customers’ ability to pay, the Commission wentonto
considerandrejected BCOAPQ’s position that cost reflectivity and efficiency in collections justified the
establishment of an ESUB rate.”"”

FEI submits that “the Commission was correctto treat BCOAPQ's ‘ability to pay’ rationale for the ESUB rate and
otherlow-income proposals asathresholdissue of jurisdiction.” FEl further submits thatif “the UCA does not
grant the Commission authority to set rates based on the personal characteristics of customers and their ability
to pay for utility services, then clearly the Commission should not consider affordability justifications and

1% Exhibit C1-1, p. 5; ExhibitC5-1, p. 2.

" ExhibitC2-1, p. 2, ExhibitC3-1, p. 1, ExhibitC4-1, p. 1.
2 ExhibitC4-1, p. 3.

" ExhibitC1-1, p. 5.

" ExhibitC3-1, p. 2.

> Exhibit C3-1, p. 2.
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associated economicevidence forthe purposes of determining whetherto orderthe implementation of the
ESUB rate and other low-income programs.”*®

BC Hydro submits that BCOAPO provided no legal basis:

e forthe propositionthatits “holistic” analysisis both correct and preferred to the analysis that the
Commissiondid undertake;

o uponwhichthe Commission could conclude, as a matter of law, that a consideration that by itselfis not
legally relevantin arate-setting context (ability to pay) becomesrelevantwhenitis considered
"holistically" with otherlegally relevant factors (cost reflectivity and efficiency); and

o forthe propositionthatthe analysis the Commission did perform with respectto the review of its
jurisdiction wasincorrect.'’

BC Hydro also submits that the Commission began its “jurisdictional analysis by, correctly, considering whether it
has the jurisdiction to determine and set low-income ratesin the absence of a cost of service (i.e. cost
reflectivity and/or efficiency) rationale. After performing this analysis, the Commission then [went] onto
considerthe specificlow-income proposals putforward by the BCOAPO inthe RDA proceeding to determine
whetherthey have aregulatory justification.”*®

Finally, BCHydro submits that “the Commission concluded, based onitsinterpretation of the UCA, thatit does
not have jurisdiction to approve alow-income rate in the absence of a cost reflectivity or efficiency reason.” BC
Hydro states: “BCOAPQ’s proposed ‘holistic’ analysis would have the Commission afford weight to a factor —
affordability - thatit does not have the jurisdiction to considerand thatislegally not relevant regardless of how
it might be weighed vis-a-vis otherlegally relevant factors.”"’

2. Failingto considersocioeconomicevidence relevantto the determination of undue discrimination

BCSEA submitsthatthe original Panel erredin finding that low-income rates are unduly discriminatory without
weighing the socioeconomicevidence.*

BC Hydro submits that “[t]his argumentis directly connected to the one preceding” and that BCOAPQ's analysis
“would have the Commission afford weight to a factor — affordability —thatit does not have jurisdiction to
consider.” BCHydro further submits that “BCOAPQ provide no legal basis on which to supportits argument that
the socioeconomicevidence it put forward should give greater weight to the affordability factorasa
consideration...affordability is either arelevant consideration or not and the significance of the issue does not
elevate itas a factor if, as the Commission concluded, itis alawfully irrelevant consideration in ratemaking.” >

3. Misinterpreting and misapplying sections 23, 38, and 58 to 61 of the UCA

BCSEA submits thatthe Commission erred inits statutory interpretation of the UCA and whetherit provides the
jurisdictionto approve a low-income rate and, specifically the Commission failed to apply the modern
approach.’” In addition, BCSEA states that the error is not only the use of the phrase “plain meaning” butalso

'® ExhibitC3-1, p. 3.

7 Exhibit C4-1, pp. 3-4.
'® ExhibitC4-1, p. 4.
 Ibid.

2% Exhibit C1-1, pp. 5-6.
?! ExhibitC4-1, p. 5.

?2 ExhibitC1-1, p. 5.
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the Commission’s interpretation of sections 23 and 38 of the UCA with noreference tothe context of the
complete UCA.”

CEC submits thatthe “Commission’s reasoning oninterpreting sections 23, 38 and 58 to 61 of the UCA were

reasonable and the Commission provided sound conclusions supported by the law and the evidence”.**

FEI submits that BCOAPO recognized, inits Final Submission dated September 26, 2016,”° thatthe Commission
cannot exceed the powersgrantedtoitinthe UCA, and that whetherthe Commission has a particularpoweris
determined using the two-stage framework described in ATCO®®; i.e., jurisdiction is derived either from (i) an
express grant from the UCA (explicit powers)or (ii) jurisdiction by necessary implication (implicit powers). FEI
submits BCOAPO then argued thatthe wording of sections 23 and 38 and the Commission's publicinterest
function “give the Commission the express jurisdiction to consider proposed low-income programs, subject to
[s]ections 59and 60 of the UCA.”*’

FEI notes that because BCOAPO previously relied on sections 23 and 38 “as providing asource of ‘express
jurisdiction’, itwasincumbent onthe Commission to specifically consider whetherthose provisions could
supportthe grant of jurisdiction being asserted.” FEl submits that BCOAPO is beinginconsistentto now claim
that the Commission erredin doingso.”®

FEI submits thatthe BCOAPO Application for Reconsiderationis “effectively a concession that the only potential
source of the required jurisdiction to establish the ESUB rate and other low-income proposalsis the jurisdiction
by necessary implication doctrine” and goes onto listthe following reasons that the jurisdiction BCOAPO
maintains can’t be based on implicit power:

e Sections 23 and 38 are “broadly drafted” and only address the issue of service and not the issue of rate
setting;

e The Supreme Courtof Canada held in ATCO*® that in orderto impute jurisdiction to a regulatory body by
necessary implicationin such circumstances “there must be evidence that the exercise of that powerisa
practical necessity for the regulatory body to accomplish the objects prescribed by the legislature”.
Here, the Commission has no such legislatively prescribed objects and there isno evidence
demonstrating that the imputed jurisdictionisa “practical necessity” forits functioning;

e Thejurisdictionthatissoughtto be impliediscontrarytoboth the established interpretation of the
UCA’s rate setting provisions and the “common law standards regarding the duty on public utilities
having practical monopolies to ‘treat all residential customers alike’ in the supply of services.”*°

FEl also submits that “BCOAPQ's statutory interpretation analysis ignores the clear terms of [section] 59 which
prohibitrate discrimination or preference and further provide that a publicutility must not ‘extend to any
person a form of agreement, rule, facility or privilege, unless the agreement, rule, facility or privilege is regularly

23 ExhibitC1-1, p. 6.
4 ExhibitC2-1, p. 2.
2® British Columbia Power and Hydro Authority 2015 Rate Design Application, BCOAPO Final Argument.
26 ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board),[2006]1 S.C.R. 140, 2006 SCC 4, para.38.
27 aps
ExhibitC3-1, p. 3.
28 Exhibit C3-1, p. 4.
29 ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board),[2006]1S.C.R. 140, 2006 SCC 4, para.77.
30 .
ExhibitC3-1, pp. 4-5.
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and uniformly extended to all persons under substantially similar circumstances and conditions forthe service of

the same description’.”*"

BC Hydro notes that each of the argumentsinthe BCOAPO Application for Reconsideration related to sections
23, 38 and 59-61 of the UCA were putforwardin the BC Hydro 2015 RDA proceedingand “disagreement with
the Commission’s findings should not be a sufficient basis upon which to al low areconsideration applicationin
the absence of a demonstrable prima facie error.” BC Hydro goes on to submit that regardless, “the Commission
correctlyinterpreted the specific provisions of the UCA within the context of the legislative framework and
engaged in a statutory interpretation analysis consistent with Driedger’s modern approach.” *

BC Hydro submits that the Commission's RDA Decision, “when read as a whole, identifies the following: the
Commission reviewed the UCA to determine whetherit had explicit jurisdiction to approve low-incomerates, it
alsoreviewedthe express and implied powers of the UCA. The Commission reviewed each of the provisions
againstthis backdrop and inrelation to each other. Finally, it conducted an exhaustivereview of Hansard
extracts to determine legislativeintent, if any.”**

BC Hydro also submits thatthe “Commission noted thatthere is no evidence to indicate that [sections] 23and
38 had everbeeninterpreted in such away as to inform the ratemaking powers of the Commission and that the
rate-setting provisions of the UCA are founded on characteristics of service.”**

4. Findingalack of legislative intent to provide the Commission with jurisdiction to order low-income rates.

MoveUP submits that the Commission's acceptance of the 2008, 2014, and 2016 Private Members Bills
introduced by MLA John Horgan as evidence of legislativeintent is anothererror made by the Commission.
MoveUP states thatit “is only in the face of otherevidence of legislative intent that afailed amendment attempt
can form part of the basis upon which legislative intent can be found, otherwise afailed Private Members Bill or
Bills could be used to redefine the law and legislative intent.”**

In addition, MoveUp states that “any determination of legislative intent requires afulsome and often time
intensive examination of any number of sourcesincluding, but not limited to, a picture of how the legislation has
evolved overtime, Hansard and committee discussions aboutit, government policy papers,and reports from
law commissions or Commissions of Inquiry.” MoveUP submits that the original Panel erredin basingits
determination on legislative intent only on “one small sliver of the possible bodies of information available.”*®
FEI submits that the Commission “committed no error” in considering the legislatures’ refusal on three separate
occasions to pass proposed amendments to the UCA regarding low-income rates.>’ FEl cites the majority
decision of RothsteinJ. in Reference re Broadcasting Regulatory Policy CRTC 2010-167 and Broadcasting Order
CRTC 2010-168, [2012] 3 SCR 489 where evidence of broadcasters' lobbying effortsinthe lead-up to enactment
of a provisioninthe Copyright Act:

Notwithstanding successiveamendments to the Copyright Act, Parliament has notamended
section 21 in the fashion requested by the broadcasters. Parliament's silenceis not necessarily

1 ExhibitC3-1, p. 5

32 ExhibitC4-1, p. 6.

** ExhibitC4-1, p. 7.

** Ibid.

*> Exhibit C5-1, p. 2.

*® ExhibitC5-1, pp. 2-3.
> ExhibitC3-1, p. 5.
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determinative of legislative intention. However, in the context of repeated urging from
broadcasters, Parliament's silence strongly suggests thatitis Parliament's intention to maintain
the balance struck by [section] 21.*®

BC Hydro argues that, with respect to the Commission’s consideration of Hansard extracts “[t]he fact that the
Commission does notfind certain evidence persuasive does not support a prima facie conclusion that the
Commissionerredinlaw.” With respectto the private member’s bills, BC Hydro submits that BCOAPO “are
mischaracterizing the Commission’s use and consideration of the evidence when itargues that the Commission
‘rel[ied] onthe private member’s billneveradopted by the legislature.” Nowhere in the 2015 RDA Decision did
the Commissionrely onthe evidence thatthe legislature had not adopted private member's bills to interpret the
state of the law. The Commission acknowledged that the failure of the legislature to pass the bills was
background and supported the Commission's view that the legislature had expressly turned down low-income
amendments in the past.”*’

5. Misconstruing the regulatory regimes and relevant decisions in other Canadian jurisdictions

With respectto BCOAPQ’s submission that the Ontario Energy Board Act and Manitoba’s Public Utilities Board
Act are more directly applicable tothe UCA, FEI submits that “[t]he Reconsideration Application does not raise
any reasonto doubtthe correctness of the reasons given by the Commissioninthe RDA Decision thatthe
legislation in those jurisdictions is not sufficiently similar to the UCA.”*° With respect to BCOAPO’s submissions
regarding Nova Scotia’s Public Utilities Act, FEI submits that “the distinctions between the Nova Scotia legislation
and the UCA, if any, are de minimus and should not have prevented the Commission from taking some guidance
froman appellate courtin anotherjurisdiction on a comparable jurisdictional issue.”*!

BC Hydro submits that “the Commission ‘examined in detail’ relevant case law provided by the various partiesin
argumentin an effortto determine whetherthe rulings of otherjurisdictions could ‘be helpful in providing
guidance tothe Commission.” BCHydro notes that the ‘Commission explicitly stated thatitis ‘not bound by

decisionsin otherjurisdictions’.”*?

BC Hydro submits that “the fact that the Commission does not find evidence persuasive does not constitute an
error of law” and further states that the legislation in otherjurisdictions “merely provided directional guidance”
to the Commission.*?

2.2.2 Material Implications

Inits letter dated February 24, 2017, the Commission requested that, forany alleged errorin fact or law, the
phase one submissions provide support that the error has significant material implications.

BCSEA submits that the errors have “significant financial and quality of life consequences for qualified low-
income customers of BC Hydro.”** BC Hydro submits that the errors do not have significant material
implications, giventhat “the disputed orders do notturn on those alleged errors.” BCHydro goes on to state
that “regardless of the Commission’s determinations with respecttoitsjurisdictionto order low-income rates,

38 ExhibitC3-1, p.
3% ExhibitC4-1, p.
0 ExhibitC3-1, p.
* ExhibitC3-1, p.
*2 ExhibitC4-1, p.
* ExhibitC4-1, p.
** ExhibitC1-1, p.
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the affordability pillar of BCOAPQ’s regulatory justifications would not have been established and the requested
low-income rates would not have been ordered.”*

2.2.3 Whether the Commission should hear new evidence and should new parties be
given the opportunity to present evidence, if there is to be a reconsideration of
Order G-5-17

There were no parties that participated in phase one of the reconsideration process that supported new
evidence orthe opportunity for new parties to present evidence.

2.2.4 Whether a Commission reconsideration of Order G-5-17 should focus on the
items from the BCOAPO Application for Reconsideration, a subset of these items,
or additional items

BCSEA submitsthat the reconsideration process should focus onthe items fromthe BCOAPO Application for
Reconsideration. FEl and BC Hydro submit that, if the Commission orders a reconsideration of Order G-5-17, it
should only focus onthose items fromthe Application that have metthe required criteriaforreconsideration.

3.0 Commission Determination

For the reasons setout below, the Panel determines that there isno need to proceed to phase two of the
reconsideration process. The Panel is not persuaded by the arguments of BCOAPO, orthe interveners supporting
its position, that the claims of error have been substantiated on a prima facie basis. Therefore, thereisnoneed
to consider whetherthe claims of error have material implications. BCOAPO's request forreconsiderationis
denied.

1. Artificially bifurcating the analysis on undue discrimination into personal characteristics and a “cost of
service rationale”

The Panel considers several submissions made by BCOAPO inits Final Argumentinthe RDA proceedingto be
relevanthere. On page 32 of its Final Argument, BCOAPO submitted that the Commission has the express
jurisdiction and implied powers to orderimplementation of low-income programs. The starting point of the
analysis required an examination of the grammatical and ordinary meaning of the relevant sections of the UCA.
The next step was to apply a contextual and purposive analysis. *°

BCOAPO furthersubmitted on page 32 of its Final Argument that read together contextually, sections 23 and 38
give the Commission the express jurisdiction to ensure public utilities are providing servicesin the public
interest, as well asto considerthe publicinterestin makingorders and regulations. More specifically, the
consideration of the publicinterest, in conjunction with Commission's powersto ensure, interalia, the

"convenience...of the public", "service of the public", adequate [service]" and "efficient [service]" give the
Commission the express jurisdiction to consider low-income programs subjectto sections 59and 60 of the UCA.

* ExhibitC4-1, pp. 9-10.
*® British Columbia Power and Hydro Authority 2015 Rate Design Application, BCOAPO Final Argument, p. 32.
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Finally, BCOAPO also submitted on page 33 inits Final Argument that when read together, sections 59-60
ground the Commission's rate settingjurisdictionin a traditional cost of service analysis whilealso giving the
Commission discretion to consider otherfactors, such as ability to pay and efficiency.*’

The Panelis not persuaded that any prima facie error was made by the Commissioninits analysis of sections 23,
38 and 59-60 of the UCA. In its RDA Decision, the Commission agreed with BC Hydro that isempoweredto do
only those things —including setting rates —that it is expressly authorized to do by the UCA, or which are
necessarily implied by the UCA.*®

The Commission noted thatthere are no words regarding customers'financial circumstances orincomes and
expressions to that effectin the rate-making sections of the UCA are conspicuously absent*’. With regard to
sections 23 and 38, the Commission concluded that a plain reading of those sections did not support the view
that they provide jurisdiction to set low-incomerates regardless of those sections' publicinterest provisions.
Thereisno reference tothe characteristics of the ratepayerorno requirement to considerthe economicstatus
of aratepayer. Those sections address the issues of serviceand general supervision. They do not address rate -
making.*°

The Panel also wishesto make an additional point. Section 1 of the UCA contains definitions for "rate" and
"service". Those definitions apply throughout the UCA. "Service" is defined in terms of use and accommodation,
a product or commodity, orthe plant, equipment, apparatus, etc. However, "rate” is defined in terms of the
charge or compensation of a public utility. The definitions apply to different concepts. While sections 23and 38
address general supervisory powers and service, these concepts are distinct from rate setting.

The RDA Decision also addressed whether jurisdiction by necessary implication applies to an analysis of sections
23 and 38 in the context of setting low-incomerates. The RDA Decision states that the doctrine of necessary
implication requires a statutory objective of implementing low-income rates and there is no evidence that low-
income rates are a statutory objective.”’

BCOAPO acknowledged there is no explicit provision in the UCA setting out the objectives, butitcan be inferred
from sections 23 and 38.>> While the RDA Decision referred to this asa circular argument,53 the Panelfailstosee
how sections that are not concerned with rate setting can be the basis for necessarily implying a powerinto the
specificrate setting provisions which does not contain any such "publicinte rest" provisions. The Panel also
notesthat there are many other provisionsin the UCA that contain references to publicinterestthat do not
affectrate setting principles. The Panel is of the view that the legislation expressly requires the publicinterest to
be takeninto consideration when considering some provisions while others do not. The flaw in the argument of
BCOAPOQisthatit is conflating publicinterest provisions related to service and general supervision with express
rate-setting provisions contained in sections 59-60 of the UCA.

2. Failingto considersocioeconomicevidence relevantto the determination of undue discrimination

The Panel agrees with BCHydro's submission on thisissue. BCOAPO is asking the Commission to considera
factor - affordability —thatit does not have jurisdiction to consider. In finding that, in the absence of a cost of

* British Columbia Power and Hydro Authority 2015 Rate Design Application, BCOAPO Final Argument, pp. 32-33.
*8 British Columbia Power and Hydro Authority 2015 Rate Design Application, Decision, p. 53.
** Ibid.
*% Ibid., p. 54.
> bid.
*? |bid., p. 51.
53, .
Ibid., p. 54.
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service justification, the Commission has no jurisdiction to make distinctions between customers based on
income and that BCOAPO failed to make a persuasive argument that low-income customers can be
differentiated on the basis of the costs to service them, the socioeconomicevidence is otherwise notrelevantto
theissue of the Commission's jurisdiction.

3. Misinterpreting and misapplying sections 23, 38, and 58 to 61 of the UCA

The Panel disagrees with BCOAPQ's assertion that the Commission misinterpreted and misapplied sections 23,
38, and 58 to 61 of the UCA. The Commission drew its conclusions regarding those sections on a plain reading of
those sections and also within the context of the legislative framework as explained above and in its RDA
Decision.

For example, regarding BCOAPO’s assertion that section 60(1)(b.1) confers broad authority to set rates using
“any mechanism, formula or other method of setting the rate that it considers advisable,”** the Commission
instead considered the statutory intent of that subsection finding that the intent was to eliminate a bias against
utility energy conservation investments and encourage performance based regulation and not to provide a
jurisdictional basis for low-incomerates. >* These findings also address BCOAPQ's argument regarding Special
Direction No. 7.>°

Further, the Panel agrees with FEI's submission that BCOAPQ's statutory interpretation analysisignores the clear
terms of section 59 which prohibit rate discrimination or preference and further providethata "public utility"
must not "extend to any person a form of agreement, rule, facility or privilege, unless the agreement, rule,
facility or privilegeis regularly and uniformlyextended to all persons under substantially similar circumstances
and conditions for the service of the same description.” The Panel notes that the underlined provisionin section
59(2)(b) above relates to provision of service under substantially similar circumstances and conditions and is not
to beinterpreted to mean that persons under substantially similar circumstances and conditions (with regard to
affordability) can be offered service of the same description at adifferentrate. Thisis made clear by the
provisions of section 59(4)(c) which provides thatitis a question of fact, of whichthe Commissionisthe sole
judge whetheraservice is offered or provided under substantially similar circumstances and conditions.

Furtherthere is nothinginthe context of the legislative framework to link the rate-setting provisionsin sections
58-61 to the broaderauthority granted by sections 23 and 38, and BCPOAPO failed to provide any persuasive
evidence tosupportitsassertionthatthereissuchalink. Therefore the Paneldisagrees that by not doingso
unreasonably limited the scope of sections 59-61 to cost of service considerations.

4. Findingalack of legislative intent to provide the Commission with jurisdiction to order low-income rates

BCOAPO provided no persuasive evidence in the original proceeding of legislative intent to provide the
Commission with jurisdiction to order low-incomerates. Further, no new evidence of thisintentis providedin its
reconsideration request. Inthe absence of explicit jurisdiction, orjurisdiction by necessary implication, granted
inthe UCA and of persuasive evidence of legislative intent to provide that jurisdiction, the Commission rightly
concludedthatthereisno suchjurisdiction.

We agree with BC Hydro’s analysis that the Commission did not rely onthe evidence that the legislature had not
adopted private member's billsto interpret the state of the law, and this fact was “background and supported
the Commission's viewthat the legislature had expressly turned down low-income amendmentsin the past.””’

>* ExhibitB-1, p. 7.

>> British Columbia Power and Hydro Authority 2015 Rate Design Application, Decision, p.66.
*® Ibid., p. 60.

>’ ExhibitC4-1, p. 8.
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In the RDA Decision, the Commission found that it was not precluded from considering the handling of proposed
bills by the British Columbia Legislature as guidance in determining legislative intent.>®

Further, BCOAPO argues that “it is not a question of whetherthe legislature intends to provide low-income rates
perse; butrather, a question of whetherthe legislatureintended the Commission’s regulatory powers to be
broad enough to approve such rates where necessary for the publicinterest.”*® The Commission found and this
Panel agreesthatthereis no basisto conclude from the UCA, Hansard or otherwise that the legislature intended
that the Commission's powers were broad enough to approve low-income rates where necessary forthe public
interest.

5. Misconstruing the regulatory regimes and relevant decisions in other Canadian jurisdictions

The Commission expressly stated thatit would examine how statutes similarto the UCA have beeninterpreted
by the courts and commissionsin otherjurisdictions. It noted that while it was not bound by decisionsin other
jurisdictions, the decisions could be helpful in providing guidance if the cases were sufficiently similar. The
Commission stated it would reviewthe casesto determine whetherthey have application and provide direction
for this jurisdiction.®

The Commission explained inthe RDA Decision why it was of the view that some of the cited cases did not
provide useful guidance while others did provide guidance. Those cases that the Commission decided did not
provide useful guidance werebased onthe differencein the statutory provisionsin other jurisdictions compared
to British Columbia.

The Panel agrees with BCHydro that finding evidenceto be not persuasive does not constitute an errorin law.
Further, the Commission explicitly stated that the legislation in other jurisdictions provided “directional
guidance” to the Commission.®*

>8 British Columbia Power and Hydro Authority 2015 Rate Design Application, Decision, p.66.
59 L

ExhibitB-1, p. 8.
%% British Columbia Power and Hydro Authority 2015 Rate Design Application, Decision, p.67.
61 .

Ibid., p. 79.
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